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CHARLES W. FAIRBANKS AS 


A LAWYER 


By Hon Joun C. CHANEY. 


\HE Vice President was not the prover- 
T bially poor boy, yet he was not born 
with a silver spoon in his mouth. His 
eyes first saw the light in a prosperous 
community in Ohio, where 
churches guided and guarded the youth of 
the neighborhood, and where sturdy man- 
hood counted for much, consequently he 
did not know what the inside of a saloon 
looked like —never even smoked a cigar. 
His iumily were comfortably housed, though 


schools and 


not elaborately. The elder Fairbanks be- 


lieved in intellectual and moral education 
and practiced his belief. 

After the common. school, therefore, 
young Fairbanks was sent to the country 
college, nearby, where practical education 
is prized above mere technique; where 


athletics do not go to seed; where the boy 
is in the midst of the strenuous life every 
day, riding, clearing, reaping; 
where the ball game is really played, where 
character is builded and manhood made. 
For the last forty years, no youth in Ohio, 
Illinois — so 


plowing, 


Indiana or much alike in 
growth and enterprise — has been able to 
say he had not the opportunity of an edu- 
cation, or that he had a limited chance to 
get on in the world. 
opportunity 
man’s door every day. 


In these states, 
drives his car past every 
Books and teachers 
are at every elbow, and he who walks or 
runs may read, obtain knowledge, and 
reach success. 

After the college, young Fairbanks took 
up the study of the law and mastered its 
fundamental principles as he had solved 
the problems of algebra and geometry at 








college. He came to the bar in 1874 and 
soon learned that a lawyer must “‘live like 
a hermit and work like a horse” if he would 
succeed among the men who then graced 
the profession. He soon came to Indiana- 
polis and ‘“‘hung out his shingle on his own 
hook.”’ He found at the Indianapolis Bar, 
Thomas A. Hendricks, John M. Butler, 
John H. Baker, Oscar B. Hord, Albert G. 
Porter, Benjamin Harrison, David Turpie, 
William H. H. Miller, and many others of 
their calibre in an established practice, but 
young Fairbanks courageously rented an 
office and went at it by himself. 

His first business was the collection of 
the outstanding accounts of a grocer at 
whose counter he found it convenient to 
munch crackers and cheese for his noon- 
day luncheon. This service brought him 
into contact with a number of people some 
of whom, observing the young lawyer’s 
aptness, courtesy and earnestness, after- 
wards became his clients and his warm 
friends. Young Fairbanks came to Indian- 
apolis bearing the best credentials in the 
world — namely, that of an. honorable 
family, and letters from worthy men in 
Ohio. In Sunday-school and church he 
was welcomed, and every new acquain- 
tance took an interest in the struggling 
‘young lawyer who had just come to town.”’ 
He entered into a general practice of the 
law and took whatever business was offered 
him. It was a part of the Elder Fairbanks’ 
make-up to do all things he undertook 
well; and this quality was transmitted to 
lawyer Fairbanks who always made sure of 
his facts before he applied the law; and then 
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never failed to find the law to fit the facts. 
Industry and fidelity governed Mr. Fair- 
banks in every legal battle. However 
humble the client, or inconsequential the 
case, lawyer Fairbanks limited not his 
efforts to secure considerate judgment. 
He was eminently successful in the business 
he handled and within three years after 
he entered the practice of the law, had a 
reputation for thoroughness among men of 
consequence who were not tardy in calling 
him into important legal matters. 

The second mortgage bond-holders of the 
Chicago and Atlantic Railroad Company, 
finding their half-million of investment in 
danger called Mr. Fairbanks to their assis- 
tance in a legal battle, or series of legal 
battles, extending for five years, in the 
courts of Ohio, Indiana and Illinois; and 
by his sagacity, skill and persistence he 
saved them whole. He represented the 
Receiver of the Bloomington and In- 
dianapolis Road on an occasion where to 
have let the Receiver be dismissed he could 
have had employment by a_ proposed 
new organization of the railroad with the 
guaranty of pay for his service to the 
Receiver, who had not yet been able to pay 
him a cent for what he had done; — but he 
faithfully stood by his client and tided him 
through the troubled sea of financial diffi- 
culties to a successful issue. In these 
matters, and others, he met in opposition 
the best legal minds the country afforded 
and came through with enhanced prestige 
every time. 

In a great legal battle involving the 
rights of prior lien-holders and _ bond- 
holders relating to certain railroad properties 
in which a number of citizens in Indiana 
and Ohio were interested, Ex-President 
Harrison met him in opposition in a contest 
of several days duration, at Toledo, Ohio. 
Although that litigation was not concluded 
under Mr. Fairbanks’ direction, he having 
severed his connection therewith on his 
election to the Senate, General Harrison 
said of his argument on that occasion that 





“It was apt in its philosophy, correct in its 
logic, forceful in its application, and worthy 
of any lawyer.”’ General Harrison was 
himself a great lawyer, and was not given 
to fulsome eulogy. When he complimen’ed 
a man on an argument. or a speech the 
recipient might well feel honored. 

For ten years of Mr. Fairbanks active 
practice just before coming to the Senate, 
he was engaged in great undertakings in 
the legal field, and was more in the.Federal 
Courts than the State Courts. His moto 
as a lawyer was to make himself valua le 
to his clients, and he made himself so 
valuable to them that they could not vet 
along without him. He possessed busin. ss 
acumen, and sometimes in connection with 
legal questions his advice was sought as to 
the expediency of things. It is an axiom 
in logic that all things that are right and 
lawful are not always expedient. Inter- 
ested in great enterprises, he yet never 
forgot the individual rights which are often 
involved and which ought always to be 
respected and considered. He, therefore, 
had a liking for equity, and in equity 
practice he excelled even his brilliant 
efforts on the law side of the court. [Hlis 
best briefs and arguments will, therefore, 
be found among the records in the equity 
cases in which he appeared as counsel. 
So broad was his learning and so accurate 
was his judgment in business law, that he 
had a clientele who had him regularly 
employed as counsel to keep them out of 
lawsuits. And those who thus employed 
him were never haled into court because of 
an error in his advice and direction. 

More and more the real lawyer is sought 
in his office for his advice as to what the law 
is —in short how to follow and obey the 
law. Mr. Fairbanks never learned the so- 
called ‘‘tricks of the trade’’ and, therefore, 
never studied how to evade the law. When 
a man once came to his office to ‘‘know how 
he could beat the law”’ in a_ particular 
matter, Mr. Fairbanks told him that he 
could not undertake to advise him in the 
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matter as he did not know how to violate 
the law himself; and would therefore be 
unable to show any one else how to do 
it. Mr. Fairbanks always stood for 
law and order, and has always, therefore, 
been a conservator of the public good. He 
learned well the lesson of the lawyer in the 
beginning; that a lawyer above all things 
should never be a law-breaker, and this 
lesson has guided his life. Mr. Fairbanks 
comes of a family of constructive people — 
men who do things, — do things of conse- 
quence. Law grows as men grow. As 
civilization progresses the law, which is but 
a concrete expression of progress, keeps up 
with the procession. He has been, there- 
fore, a student of the times in which we live — 
an American lawyer partaking of the spirit 
of the age, —a vital force in his great pro- 
fession. The change from a small business 
to a large business, from individual capital 
to aggregated capital, from haphazard to 
organized enterprise, came as natural to 
Mr. Fairbanks in the course of his profession 
as the growth of an orchard, and the results 
were as natural as the ripened fruit. His 
grasp of these conditions was only equaled 
by the recognition of his great abilities as a 
constructive lawyer, piloting the way to 
honorable achievements. 

While the best of Mr. Fairbanks’ legal 
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career has been devoted to matters involv- 
ing contract relationships, and the develop- 
ment of great enterprises, where questions 
of cold law need careful interpretation, he 
was yet a great trial lawyer, and always 
made good before a jury. He was always 
able to talk of the facts in a case in a com- 


| prehensive mannner. He was accustomed 


to the impulses of the country whence jurors 
come, and his language was familiar to 
them because it was the product of his 
country rearing. He always said, “If I 
understand the facts myself I am sure I can 
make the jury understand,’ and with 
clearness and certainty, he brushed aside 
the sophistries which often presented them- 
selves in the nisi prius court and riveted 
attention upon the salient facts and features 
of the case in hand. It is said that no 
executive officer is quite equipped for his 
duties except he be a lawyer himself, or is 
guided by a lawyer. Whether as an execu- 
tive in charge of an important trust, or as 
a lawyer showing the way to successful 
work, Charles W. Fairbanks holds an 
enviable place at the bar of his adopted 
state and also at the Bar of the federal 
judiciary — and he is held in high esteem 
by his brethren of the profession everywhere. 


WasuincTon, D.C., April, 1908. 
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A CODE OF LEGAL ETHICS 


By CHarLes A. Boston 


ROMPTED by the invitation of the 

Committee on Professional Ethics of 
the American Bar Association to members of 
the Association the writercarefully considered 
its report of 1907, with its accompanying 
Codes of Ethics respectively adopted by 
several State Bar Associations, and the 
following is substantially the result of that 
consideration. 

The environment of any thinker doubt- 
less influences his conclusions, and in a 
practical matter such as professional ethics, 
it seems proper that one should apply any 
proposed code to the conditions of which 
he is cognizant in order to foreshadow, 
if possible, the degree of its usefulness. 

The writer, therefore, considered the 
subject from the standpoint of local condi- 
tions in the city of New York, while not 
unfamiliar with, nor blind to, conditions 
elsewhere. New York City presents perhaps 
the extreme type and latest development 
of the-modern tendency in the practice 
of law, although the writer would not be 
understood as intimating that the ethics 
of all, or of any relatively great number, of 
New York practitioners, are a departure 
from well recognized standards or ideals. 


The Extsting Codes. 


The writer examined the codes of ethics 
mentioned in the Committee’s report with 
two ideas in mind; first, whether the canons 


of the respective codes were in a desirable | 


form, and second, whether such’a code as 
has been adopted by the State Bar Associa- 
tions is adequate or efficient for existing 
evils. He was forced to conclude that the 
answer to the second of his questions is 
negative, and therefore he has suggested 
to the Committee a somewhat radical 
departure from the codes already adopted 
by the Bar Associations in the states. This 
subject will be treated as a practical sugges- 








tion at the close of this article. 
suggestion for this radical departure 
however, perhaps only supplemental to 


code of ethics of a bar association, and de 


not necessarily preclude more elabo: 
codes for such associations. 

The fact that was most patent upon 
examination of the subject was that 


‘existing codes are in the nature of by-l: 


of voluntary associations of lawyers. S 
codes may be adopted and observed by 
members of such associations without cur 
a single present evil. The American | 
Association, the New York State | 


Association, the Association of the Bar « 


the City of New York, taking them as ty; 
are all selective, voluntary associatio 


they may have the power to exclude memb:'r 
of the bar from their number, but the 
have no disciplinary or visitorial pow: r 
over the Bar in general, nor can they effic 


the relations of their own members in tl 


capacity as officers in the state judic: 
are lk 
the creeds of the churches, to be observe 
by those who accept them, to be rejecie 
or disregarded by those who dislike thet 
or are ignorant of them: failure to regar 
them may be accompanied by some penalty 
within the body, but a mere violation « 
these codes, unless it is also a violation « 


systems. Such codes, therefore, 


a legal duty, does not subject the member « 
the association, nor the non-member wh 
is a member of the Bar, to any penalty i 
| his official 
code, while it may be a guide to one wh 
seeks light, is not a curb to one who wilful! 


relation.! Therefore such 


or even ignorantly, errs. 


The writer, while regarding such a cod 
as wholly inefficient against those who a1 


degrading professional ethical standar 


1 Cf. to the same effect, in respect to a Medic: 


Society, People v. Medical Society of Erie Co., 
N. Y. 187. 
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nevertheless considered them for what they 
professedly are, codes adopted by State 
Bar Associations as expressions of the 
standards of ethics which should be adopted 
and observed by members of the Bar. 
Considered from this standpoint alone, and 
without regard to their efficiency against 
wilfu! or ignorant offenders, it still seems 
that they might be substantially improved. 

In the first place they appear to be alto- 
gether too specific. The modern tendency 
of legal thought, as illustrated in New York, 
and doubtless also elsewhere, is to disregard 
principles for specific instances. This seems 
to be ‘he result of codification of the law and 
modern methods of legal instruction. The 
of a code of ethics is to instill prin- 
ciples of conduct adequate to any case that 
may A thousand concrete cases may 
be selected and the solution given, yet, if no 
princi) le is stated, or deducible from the in- 


objec 


rise. 


stanccs, the one-thousand-and-first will pre- 
sent the inquiring mind a still unsolved 
problem, 


The typical code also seems faulty in the 
following additional particulars: it is argu- 
mentative; it covers subjects which in 
some instances are governed by statutes or 
decisions, and is at with the 
statutes or decisions; it is inapplicable to 
the conditions in 


variance 


states even in 
its particular instances; it suggests too close 


certain 


a consideration of purely local conditions 
not prevalent elsewhere; some of its pro- 
visions appear to advocate views of doubt- 
ful soundness; and some of the language 
seems to be unnecessarily grandiloquent. 

An argumentative canon appears to the 
writer to be faulty, because it intimates 
that ihe conclusion is or may be erroneous. 
If it needs argument to demonstrate its 
force, that force is weakened to the extent 
that the argument is introduced into the 
canon. Argument is rarely convincing to 
all minds; it suggests doubt, it intimates a 
contrary argument of some force, and canons, 
once adopted, should have an ex cathedra 
form 





In several of the states, the specific 
canons are preceded by preliminary and 
explanatory statements of general princi- 
ples: these, however, also seem to contain 
some features of doubtful utility. Of these 
paragraph II in the usual Code expresses 
the high toned morality deemed essential, 
and comments at length on the tempta- 
tions of the lawyer and the pitfalls and 
mantraps at every step. 
from Judge Sharswood. It may be a fact; 
but it seems to the writer that to dwell 
on the temptations that beset the practi- 
tioner as the reason for adopting a code of 
ethics is certainly non-essential, and if it is 
made to appear that one who does his 
professional duty is doing an exceptionally 


It is a quotation 


worthy act, it affords him a ready and sub- 
stantial excuse if he yields to the temptation 
which is so graphically described. Accord- 
ingly, without pride of opinion, and not 
assuming to supersede Sharswood, he ven- 
tured to suggest as a substitute in this par- 
ticular place, the following, as a good intro- 
ductory statement: 

“Observance of high moral principle is 
essential to the practitioner of law: it is 
the official duty of every member of the Bar, 
not only to cultivate its observance by his 
own conduct, but jealously to see that it is 
observed by other practitioners, and that 
infractions of such principles are reported 
and the 
body.”’ 

To the writer’s 
inaction and 


properly disciplined by proper 
observation, it is the 
disinclination of reputable 
practitioners that encourages and permits 
the spread and ravages of the disreputable. 
They do not deem it their duty to interfere. 

The one further thing noticeable about the 
Codes of the various State Bar Associations, 
is their complete silence as to sanctions. 
The bar associations are presumably with- 
out substantial visit penalties 
except within their body. Their enact- 
ments lack efficient force. One of the 
noticeable things about the ten command. 


ments is the absence of penalties. In the 


power to 
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first reported case of their violation (so 
far as the writer knows), where an Israe- 
litish woman’s son blasphemed, they put 
him in ward until Moses learned by divine 
direction that he should be stoned.* Even 
the ten commandments, therefore, lacked 
efficient force until the penalty was attached. 
These, then, are the desirable changes in 
the existing codes of ethics, if they are to be 
adopted in that general form. But they 
will still lack what seems to the writer the 
essential virility of an effective sanction. 


The need of an efficient Code and its essential 
features. 

As already indicated, the writer has sug- 
gested what seems to be better adapted to 
present conditions. Let us pause to con- 
sider the ancestry of the existing codes. 
The American Bar Association’s report 
already cited traces them one and _ all, 
except the Louisiana Code, back to Shars- 
wood’s Legal Ethics, founded on a series of 
lectures delivered in 1854 in Philadelphia, 
to prospective lawyers of that city. While 
the writer does not, perhaps, adequately 
appreciate the proverbial Philadelphia law- 
yer, he has always pictured him as a com- 
bination of keen intelligence, legal acumen 
and the highest conceptions of professional 
duty. Certainly the Philadelphia Bar in 
1854 Was not permeated with ambulance 
chasers, nor, presumably, did its practi- 
tioners employ, nor were they employed by, 
cappers and runners; nor, if I mistake not, 
did they have a lien on their client’s cause 
of action, which they could enforce for their 
own benefit against his opponent. These 
appear to be the outgrowth of a later civili- 
zation. Judge Sharswood may be pardoned 
if he did not foresee them, and contented 
himself with reasoning about the intellectual 
problems presented to the lawyer by specific 
cases within his ken. 

Nor is Alabama to be blamed if, in 1887, 
it adopted his views, contracted into fifty 
or sixty definite canons, for presumably 


1 Leviticus xxiv, rr. 





at that time Alabama too was a homogencous 
community, where the law was an honorable 
profession, and not a trade, and where 
the practices of many races and of commer- 
cial craft had not destroyed notions of 
ethical standards, nor introduced practi- 
tioners actually ignorant that there m‘ght 
be such standards. And the other Bar 
Associations which have codes (excey ing 
Louisiana), have merely adopted the \la- 
bama Code with a very few changes aj pli- 
cable to local conditions. 

But now a generation has arisen ‘hat 
“knows not Joseph ’’: it follows the la\. as 
a trade. A well known justice of the 
Supreme Court of New York is state: to 
have said at a dinner a few years ago, in 
substance, that according to his observaiion 
law was céasing to be a profession, and be- 
coming a trade. At the annual meciing 
just past, of the New York State Bar Asso- 
ciation, one of the committees reported 
that the business of ambulance chasing had 
now assumed such a progressive form, that 
the ambulance chaser in the most advanced 
cases is no longer either a lawyer or his 
runner, but a layman who pursues the 
business on his own account, and sells out 
his cases to the highest bidder among the 
lawyers. Can it be conceived that Bar 
Association codes, without penalties, couched 
in sweet words and full of intellectual 
pabulum on the duty to the poor and 
oppressed, will ever percolate within the 
reach of this gentry? It is they, and their 
like, that are bringing the practice of the law 
into disrepute, by disreputable practices, 
and that without let or hindrance. 

Schools for the education of witnesses in 
accident cases, with working models of 
machinery, are said to have been discovered 
in operation in New York, prepared to 
demonstrate accidents that never happened. 
Men have confessed that they were em- 
ployed by litigants to serve on juries, by 
falsely impersonating talesmen, possibly, 
and even probably, with the knowledge of 
the attorney. Do learned codes of ethics, 
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of sixty or seventy paragraphs of specific 
instances, meet such conditions? What 
regard have such people for professional 
ethics? Against such, care is to be exer- 
cised in admitting practitioners, and after 
their admission, measures adequate both 
to their discouragement and punishment 
should be adopted and enforced. 

As now required, a code of ethics is a 
remedy for existing conditions: it should be 
for the reclamation of present offenders and 
a guide for future practitioners. The ob- 
servance of principles is all any of them need, 
and consequently a code of principles is 
sufficient. Any other code will be interest- 
ing but inefficient. A few principles well 
known, well remembered and scrupulously 
1, are all that is requisite. 
actual conditions 


enforce 

Let us consider some 
which, although they may, so far as they 
consist of examples, illustrate only extreme 
cases, are indexes of what an efficient code 
ought to meet. 

So far as my own observation and expe- 
rience yo, there is slight occasion for a code 
of ethics, except in the largest cities. The 
social conditions, taking New York as a 
type, are such that many men select the 
practice of law as a business, and some are, 
ignorant. of ethical standards; 
success as they define it to themselves is the 
only standard that they know, and they 
utilize the highly artificial rules of practice 
evolved in and from the execrable Code of 
Civil Procedure, to attain that end, wholly 
regardless of any ethical conceptions: there 


I fancy, 


is no brotherhood; the Bar is too numerous 
and too heterogeneous for any central 
influence. 

The Association of the Bar of the City of 
New York numbers 1900 members; it has 
no code of ethics; its meetings are attended 
by not more than one hundred men on an 
average. The principle of election to mem- 
bership is and such 
scrutiny and discrimination that, while 
calculated to reject all men whose pro- 
fessional record is open to any ethical 


selective, involves 
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criticism, it is in many quarters, especially 
in political quarters, sneeringly regarded as a 
lot of exclusive Pharisees; it exercises little 
or no influence on the practice, or on the 
judicial selections; men have repeatedly 
been elected to judicial position by over- 
whelming majorities, whom it has dis- 
approved after investigation; its opinions 
have been contemptuously treated by those 
in control of nominations to judicial office; 
those whom it has recommended as emi- 
nently fit have been scorned by political 
bosses and voters alike; if it exercises any 
influence ethically outside of its own limited 
membership, it is imperceptible, except that 
of late it has manifested activity in pro- 
moting the prosecution of those members of 
the Bar who have been credibly accused of 
such practices as to merit their disbarment. 
In short, until the Bar Association indus- 
triously began to act as public prosecutor in 
cases of flagrant misconduct, it exercised 
apparently no ethical influence on the Bar 
at large. Formerly it was practically im- 
possible to get its grievance committee to 
seriously consider charges against members 
of the Bar; it had no disciplinary power; it 
could only, in proper cases, act as relator 
in disbarment proceedings; the practice was 
such as to discourage charges against offend- 
ing practitioners. I have been told that no 
charge would be investigated as long as 
either civil or criminal proceedings were 
pending against an accused lawyer, and that 
eomplaining parties were made to feel that 
they were deemed the culprits. Of late, 
however, the atmosphere has changed, with 
the result that proceedings, 
inaugurated by the Bar Association, are now 
not uncommon, and they commonly result 


disbarment 


either in suspension or disbarment. 

The forces working for uplifting the Bar 
in New York are the greater strictness 
and uniformity with which Bar examinations 
are conducted now than formerly, the strict- 
ness of the so-called character examination 
in New York City and the more highly 





scientific character of legal instruction (of 
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which, however, so far as I know, legal 
ethics is no part). These methods have not 
been so long inaugurated as to show their 
results. 

The forces working for deterioration are: 
the elaborate Code of Civil Procedure, which 
substitutes an infinite number of technical 
rules for liberal principles of practice, 
begetting petty motions in court over non- 
essentials of procedure; the concomitant 
costs which are the perquisites of the 
attorney at every stage of a litigated con- 
troversy, particularly the motion costs; 
the abolition of the home and the almost 
universal substitution of flat or apartment 
dwelling, with the consequent disappearance 
of the personal identity that accompanied 
home-dwelling, and the ideals that were a 
part of it; the ambitious and intellectual 
capacity of Oriental immigrants, with no 
apparent conception of English or Teutonic 
ideals; the conspicuous success of counsel 
for certain large aggregations of capital, the 
ways of whose clients have been opened to 
public opprobrium; and the commerciali- 
zation of the people, substituting profit for 
principle. 

When I was first admitted to the Bar 
in New York it was the common practice, 
under the cover of a provision of statute 
allowing the court to tax an additional fee 
for extra trouble and expense, for the 
deputy sheriffs and their assistants to 
demand exorbitant fees, without the 
formality of a taxation, and (it was said) 
without accounting for them to the sheriff; 
if the fees had been taxed they would have 
been the sheriff’s perquisites, but being 
demanded without taxation, the sheriff had 
no means of knowing what had been exacted 
and the deputies would almost invariably 
demand and receive much more than they 
would report to the sheriff; the difference 
was their graft; what they acknowledged 
was the sheriff’s perquisite. If any one 
protested, he was threatened and abused, 
and if a lawyer, he might know that thence- 
forth the sheriff’s minions would find ways 





to vex and annoy, if not to cheat, 


and his clients. That was the conditi 


that confronted practicing lawyers, 
a certain class of them knowingly 

advantage of these conditions to the a 
of justice. Fortunately, conditions 
better now; the sheriff’s office is a sal 
one; his deputies have salaries; theoreti 
at least they must keep an accurate r 
of their receipts, which belong to the 

their fees are fixed and they are lial 
severe penalties for extortion. Pro! 
such a condition as formerly existed \ 
now be openly condemned by the 
Association. However that may be, 
change was brought about by legis): 
at Albany, not by any local or profess 
clamor. It was the result of an inves 


tion in which it appeared that one prom: 
firm of attorneys paid very large ann 


sums under the guise of such extra con 
sation to the sheriff’s office, and it 
commonly reported that legal process 
held up in the sheriff's office and the h« 
its receipt falsified in order to give ce 
attorneys a chance to lodge prior pr 


after being secretly notified from the sh: 


office. They were never disciplined. 
The successful notoriety of a parti 


firm whose surviving member was rece! 
in prison for his practices, was for mé 
years of national cognizance. It was 
well known twenty years ago as it is to- 
but the Bar and the judiciary never duri 
that time took any steps against it. 
took the present District Attorney of } 
York City, by criminal proceedings, to 


the firm out of business. 
These, then, are, or very recently 


existing conditions. They are not univers 


but are sufficiently widespread to be ty 


and characteristic, rather than rare an 
exceptional as to be unworthy of noti 
It is for such conditions that a code 


ethics is essential; it will be readily 
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craft, of which I speak, to evade all specific 
rules, by inventing devices which they 
would not fit. It also will be readily seen 
that while a code of ethics would rescue 
some of these typical offenders, by showing 
them a light of which they were previously 
ignorant, theirs is such a type that the 
only efficient code will be one that is 
certainly enforced by sufficient penalties, 
certain also to be invoked. 

So that, to my mind, for the conditions 
which I picture, the code must be simple, 
allembracing, certain, efficient and both 
eapable and certain of being applied and 
enfor-d against those who act in the 
practice of their profession in violation of 
ethical principles. The code should not 
only |e the expression of proper ideals of 
professional practice, but should contain 
canons that would indicate and insure the 
enforcement of its principles in practice. 
For that reason, it should be not only the 
code of voluntary associations of lawyers 
similarly minded, but should be the law 
of the state, with proper penal and disciplin- 
ary provisions; and then, too, there should 
be means-provided for making the enforce- 
ment of the law certain in proper cases. 
Any observer of such matters in New York 
City knows that prosecutions of offending 
lawyers, for the purpose of disbarment, 
are much more frequent now than formerly, 
and it is because the Bar Association, after 
years and years of comparative inactivity 
on the part of its grievance committee, 
has finally authorized the employment of 
paid counsel to prosecute flagrant offenders, 
But even now it is only the most flagrant 
cases that are moved against; it is only such 
cases as are apt to demand disbarment or 
Suspension from practice that come out of 
committee; neither the committee nor the 
Association have themselves any disciplinary 
power; they can only recommend a prosecu- 
tion before the Appellate Division of the 
Supreme Court, and cases for a mere 
warning or reprimand are not usually 


deemed worthy of their serious attention. 
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Consequently petty offenders can pursue 
their unethical and disgraceful ways with- 
out fear of molestation to the serious 
annoyance, if not loss, of their clients and 
fellow members of the Bar. 


Specific Recommendations. 


I therefore recommend for the actual 
reformation of the bar, in my own com- 
munity : 

A Code of Ethics which every member of 
the bar is by law or rule of court bound to 
observe — simple in structure, comprehen- 
sive in scope, certain in effect, with suffi- 
cient and certain penalties for all substantial 
infractions, and with a power of visitation 
and discipline lodged where it will be certain 
to be invoked and applied in all proper 
cases. 

To this end I would have a body, composed 
of practicing lawyers, similar to a court for 
the trial of impeachments, by which any 
complaint of any infraction of the code 
could be heard summarily and a warning or 
reprimand administered, and with the power 
in flagrant cases to recommend suspension 
or disbarment, and pursuant to such recom- 
mendation, to become relator against the 
accused in a proper judicial proceeding in 
which he would be entitled to a full hearing 
de novo and without prejudice; and with 
the right to review by certiorari its proceed- 
ings ending in a warning or reprimand. 

This procedure would be somewhat similar 
to the proceedings by which, in some of the 
states, physicians guilty of unprofessional 
conduct are subject to revocation of their 
licenses by the State Medical Board,. but it 
seems to me is an improvement on such 
proceedings (with which I am fairly familiar 
owing to having compiled them for Witt- 
haus & Becker’s Medical Jurisprudence). 
It differs from the usual scope of such pro- 
ceedings in that it contemplates: 

1. A Code of Ethics having the force of 
law, which the medical laws do not. 

2. The legal body empowered to adminis- 
ter minor penalties only. (The medical 
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laws generally lodge the power of revocation 
in the Medical Board.) 

3. Flagrant cases heard de novo in a court. 
(The medical laws, with a few exceptions, 
do not grant a hearing de novo.) 

This would have the advantage over 
present procedure, that it would discipline 
petty offenders, who now escape discipline 
by the comparative paltriness of their 
offenses, though they invite the cultivation 
of that craft which can continually violate 
ethical principles and escape all punish- 
ment, 

This perhaps is not a suggestion for the 
American Bar Association, for it contem- 
plates local application. But I apprehend 
that this Association is not after a code of 
ethics which will merely affect its own 
members: I fancy they need no code of 
ethics. My suggestions contemplate an 
efficient remedy for those offenders at the 
Bar who disgrace the office of Attorney 
and Counsellor, not merely the formulation 
of an ideal for those who are consciously 
seeking the written expression of their own 
highest ideals. 

For the purpose of illustrating the form 
of code which would, as a rule of conduct, 
meet my suggestions, I would select as the 
legal expression of the lawyer’s duty (in 
addition to whatever special rules Bar 
Associations might adopt for the governance 
of their own members as such), the follow- 
ing combination of elements, taken from the 
Louisiana Code and the Washington oath, 
modified to accord with the foregoing views, 
the whole of which would then read as fol- 
lows 

CODE OF ETHICS 
lt is the Legal Duty of Members of the Bar in 
the State of to: 

1. Suppert the constitution and laws of 
the state and of the United Stat 

Maintain the respect due to courts of 
ustice and juchiow 


» Kmpk for the purpose of maimtaming 


suse cope toate i them Ti | smiVvising 








clients conferring with them, such means 
only as are consistent with truth; never 
seek to mislead a judge or jury or other con- 
stituent part of any court of justice or 
administrator of the law, by artifices or 
false statement of the law or facts. 

4. Maintain inviolate the confidence ind 
preserve the secrets of clients, subject, 
however, to the provisions of law with 
respect to the admission in evidence of such 
testimony. : 

5. Abstain from offensive personali'ies: 
advance no fact prejudicial to the honor or 
reputation of party, witness or other jer: 
son, unless required by the justice of the 
cause with which he is charged. 

6. Encourage neither the commencen ent 
nor the continuance of an action or jro- 
ceeding from any motive of passion or 
interest; not to reject from personal «on- 
siderations the cause of the defenseles~ or 
oppressed. 

7. Live uprightly, and so conduct |iim- 
self as to exhibit and enhance the diguity, 
honor and integrity of the profession and 
members of the Bar. 

8. Counsel .and maintain only such 
actions, proceedings and defenses as ap) ear 
to him to be legal and just, except the 
defense of a person charged with a public 
offense. 

g. In his practice generally to observe 


the following additional canons: 
The observance of high moral principle 
is essential to the practitioner of the |: 


It is his official duty not only to culti- 
vate its observance himself, and b\ his 
own conduct, but jealously to see that it is 
observed by other practitioners; and at 
infractions of such practice are report: nd 
properly disciplined by the proper b 

In his own conduct and in his ad) 
clients generally, to observe the princi 
action which ar ommonly recog 
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and members of the Bar are indicated by the 
following canons: 

It is the professional duty of judicial 
officers to so* conduct themselves in all of 
their judicial functions as to win the approval 
of right-minded men, including members of 
the Bar, for their high ethical standards. 

It is the duty of members of the Bar to 
conduct themselves respectfully to judicial 
officers, and to observe their judgments 
unti! properly reviewed or suspended, but a 
member of the Bar is under no obligation 
to overlook acts of judicial malfeasance out 
of a false respect for the office. 

11. The qualities desirable in a judge are 
courtesy, affability, even temper, patience, 
conscientiousness, legal learning, sound 
sense and judgment, the moral courage to 
meet an issue squarely, an impartial mind 
and unquestionable probity in all of his 
judicial acts. é 

It has been suggested to the writer, by 
one eminent authority on the subject, to 
whom he submitted its substance, that the 
objection to such a code is that moral pre- 
cepts cannot be enforced by statutory pro- 
vision; but the answer appeared to be that 
where the enforcement of such precepts is 
essential to the proper administration of 
justice, and the precepts are made to apply 
only to members of the Bar, this forms the 
basis for a proper exception to the general 
rule, on the same theory by which officers 
ot the army and navy may be dismissed or 
disciplined for- conduct unbecoming an 
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officer and a gentleman, when the interest 
of the service demands it. 

I am also aware that a statute should be 
sufficiently specific to point out the offense, 
before one can be disciplined under it for 
an offense, for instance, under the medical 
laws in Kentucky, where the statute did not 
define ‘‘grossly unprofessional conduct of a 
character likely to deceive or defraud the 
public,’ the court held that as the statute 
did not advise the practitioner what was 
unprofessional conduct, he could not know- 
ingly or intentionally be guilty of it; that 
if the legislature desired to declare for what 
acts or conduct a license should be revoked, 
it might do so and vest in some tribunal the 
right to investigate the charges; but that the 
Kentucky statute was deficient in that it 
prescribed no rule to govern the conduct of 
the profession, or board inadjudgingits effect." 

On the other hand, in Missouri it was said 
that, as the legislature had not defined un- 
professional or dishonorable conduct, those 
words must be understood to mean such 
conduct as would in common judgment be 
deemed unprofessional or dishonorable. 

It would seem, however, that the above 
code sufficiently indicates the principles of 
action, to define unprofessional or dis- 
honorable conduct of the practitioner. 

New York, N.Y., April, 1908. 


! Matthews v. Murphy, 23 Ky. Law R. 750; 54 
L. R. A. 415; 63 S. W. Rep. 785. 


? State ex rel Hathaway v. State Board of 
Health, 103 Mo. 22. 
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ASSIGNABILITY OF LIFE INSURANCE POLICY TO ONE 
PAYING THE PREMIUM — 


By EpwiIn MAXEY. 


N view of the fact that it is not uncom- 

mon for a person wishing to borrow 
money to assign his insurance policy to any 
one who is willing to furnish the money, the 
assignee to keep the policy alive by paying 
the premiums, —it is important that we 
inquire into the validity of such assign- 
ments. If made merely as collateral secu- 
rity for the payment of a debt, the matter 
is free from doubt, because the creditor has 
an insurable interest in the life of the in- 
sured to the extent of his indebtedness; 
or, if for any other reason the assignee has 
an insurable interest, there is ng question 
as to his right to make a valid contract 
with the insured or his beneficiaries for the 
assignment of the policy. But suppose, as 


often happens, that he has no insurable 
interest and that his sole claim to collect 
insurance rests upon his contract with the 


assignor and the fact that he has paid the 
premiums, what are his rights? 

Upon this question the decisions of the 
courts are hopelessly in conflict. They vary 
from the extreme view that insurance poli- 
cies are assignable just as any other chose 
in action, to the equally extreme view that 
such an assignment renders the policy abso- 
lutely void. A considerable portion of this 
conflict is fairly traceable to the language 
used by the Supreme Court of the United 
States in the much-quoted case of Warnock 
v. Davis, 104 U.S. 775. This was a case in 
which, by an agreement bearing even date 
with the policy, the insured assigned the 
policy to one having no insurable interest 
in the life of the insured. By the condi- 
tions of the assignment, the assignee was to 
pay the premiums and receive nine-tenths 
of the proceeds of the policy. The court 
held that the assignee was entitled to 
retain out of the policy, merely what was 
necessary to reimburse him for what he had 





expended in purchasing the policy and keep- 
ing it alive. But in its opinion the court 
said that ‘“‘the assignment of a policy to a 
party not having an insurable interest is as 
objectionable as the taking out of a policy 
in his name.” This is not good logic, 
neither is it consistent with the decision, 
for if the policy would have been taken 
out by the assignee in this case it would 
have been void and no one would have 
acquired any rights under it. This part of 
the opinion must be considered as mere 
obiter, the real ground of the decision being 
that as there was an agreement to assign 
at the time the policy was taken out the 
assignment was in the nature of a wagering 
contract except in so far as it was made to 
secure the assignee for amounts paid by 
him on the policy. The decision in this 
case was based largely on Cammack v. 
Lewis, 15 Wallace 643, in which it was 
held that where a policy of $3000.00 was 
assigned to one who was creditor to the 
extent of but $70.00, assignee to pay pre- 
miums, he could collect but $70.00 plus the 
premium, notwithstanding the assignment 
was absolute in form. 

The theory underlying both these cases 
is that an assignment of a life insurance 
policy to one not having an-insurable inter- 
est, though absolute in its terms, is to be 
construed as an assignment for the purpose 
of furnishing collateral security to the 
assignee rather than as being an absolute 
transfer of the rights of the insured under 
the policy. Such a construction takes the 
transaction out of the class of gambling con- 
tracts and measurably relieves it of the 
objection that it is contrary to public policy 
in that it creates an interest in the assignee 
in favor of the early death of the insured. 
It has been followed in Helmetag v. Miller, 
76 Ala. 183; Rison v. Wilkerson, 3 Sneed, 
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Manhattan Life Insurance Co. v. Hennesey, 
39 C. C. A. 625; Cawthorn v. Perry, 76 
Texas, 383; Strode v. Meyer Bros. Drug Co., 
101 Mo. App. 627; Gilbert v. Moose, 104 
Pa. 74; Hendricks v. Reeves, 2 Pa. Superior 
Ct. 545; Metropolitan Life Ins. Co. v. 
O’Brien, 92 Mich. 584; Culver v. Guyer, 129 
Ala. 622, Price v. Supreme Lodge K. of H., 
68 Texas 361; Morris v. Sav. & Bkg. Co., 
109 Ga. 12; Hays v. Lapeyre, 48 La. Ann. 
749; First Nat. Bank v. Terry, 99 Va. 194; 
Schonfeld v. Turner, 75 Texas, 324; Stoelker 
v. Thornton, 88 Ala. 241; Heusner v. Mut. 
Life Ins. Co., 47 Mo. App. 336; Quinn v. 
Supreme Council C. K. of A., 99 Tenn. 80; 
Brown v. Equitable Life, 75 Minn., 412; 
Mich. Mutual v. Rolfe, 76 Mich., 146; Quil- 
lian v. Johnson, 122 Ga. 49; Evans v. Moore, 
28 Ohio L. C. 1; Bramblett v. Hargis’ 
Ex’x, 94 S. W. 20. 

The assignment has been similarly con- 
strued where only a part of the interest is 
assigned. Thus in the case of Spies v. 
Stikes, 112 Ala. 584, where the insured, 
who was in ill health and unable to pay 
the dues and assessments, assigned to a 
stranger a fifth interest in the policy on 
condition that he pay all future dues and 
assessments, which expenditures would later 
be refunded, it was held that assignee ‘could 
secure nothing out of the proceeds of the 
policy except reimbursement for dues and 
assessments paid. This decision was fol- 
lowed in Baird v. Sharp, 100 Ky. 606. 

Somewhat closely allied to this theory is 
the one which considers the assignment 
valid provided the amount paid or likely 
to be paid is not inconsiderable compared 
with the amount which the assignee is to 
secure under the policy. The difficulty in 
the application of this latter theory being 
in the determination of what constitutes a 
disproportion in the two amounts. In an 
extreme case it is easy, as for instance 
where a policy of $3000.00 is assigned abso- 
lutely for $70.00, as in the case of Cam- 
mack v. Lewis, supra, the courts would have 
no difficulty in determining that there is a 





disproportion between the two amounts. 
The same is true of an assignment for 
$65.00 of a policy for $2000.00 on which 
$185.00 in premiums have been paid, as in 
Downey v. Hoffer, 110 Pa. 109; or an assign- 
ment of a policy of $2000.00, on which 
$356.00 in premiums have been paid, for 
$28.00, as in Gilbert v. Moose, 104 Pa. 74. 
Equally easy was the question in Basye v. 
Adams, 81 Ky. 368; Cooper v. Shaeffer, 7 
Sadler 405. And the disparity was stil] 
more evident in Franklin Life Ins. Co. v. 
Hazzard, 41 Ind. 116; where but $20.00 
was paid for an absolute assignment of a 
policy of $3000.00 on which $62.40 had 
been paid in premiums. But where, as in 
the case of Givens v. Veeder, 9 N. M. 256, 
the assignee had paid $2000.00 down and 
$2500.00 in premiums and interest on a 
policy of $5000.00 it was held that there was 
no disproportion between the amounts and 
that the assignment was valid. In apply- 
ing this theory it is necessary for the courts 
to take into account the life expectancy of 
the insured, his conditions of health at the 


‘time the assignment is made, and any 


changes which have taken place since the 
policy was issued tending to make the in- 
sured a worse risk. Cases in which the 
courts have attempted to do this will be 
found in Amick v. Butler, 111 Ind. 578; 
Supreme Lodge K. of H. v. Metcalf, 15 Ind. 
App. 135; Nye v. Grand Lodge A. O. U. W., 
g Ind. App. 131; Ulrich v. Reinoehl, 143 Pa. 
238; Shaffer v. Spangler, 144 Pa. 223; 
McHale v. McDonnell, 175 Pa. 632; Whelan 
v. Atwood, 192 Pa. 237. 

Some courts take the extreme view that 
an assignment to one having no insurable 
interest, assignee to pay. the premiums, 
renders the policy void. About the only 
decisions which, until very recently, have 
followed this theory are those of Indiana 
and Kansas. The courts of the former 
state have not as yet seen fit to overrule 
the decision in Franklin Life Ins. Co. v. 
Hazzard, 41 Ind. 116, approved in Frank- 
lin Life Ins. Co. v. Sefton, 53, Ind. 380, and 
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in Davis v. Brown, 159 Ind. 644. The 
Kansas courts have stated the rule with 
considerable more emphasis than have those 
of Indiana. In Missouri Valley Life Ins. 
Co. v. Sturges, 18 Kan. 93, suit was brought 
on a policy for $2000.00 procured by Enoch 
Haynes on March 16, 1870, and assigned by 
him to Arthur D. Sturges, May 8, 1872. 
The court said: ‘‘Hayne’s life cost Sturges 
$150.32 each year, without the slightest 
benefit in return, while Hayne’s death 
would be worth to Sturges $2000.00 without 
the slightest loss or inconvenience whatever. 
Now can such a state of things be tolerated 
by the laws of any civilized country? Of 
all wagering contracts, those concerning the 


lives of human beings should receive the | 
| it was held that an assignment, to one not 


' strongest, the most emphatic, and the most 
persistent condemnation. 


hands of Sturges, a mere wagering contract 
the life of Haynes. And if said 


upon 


assignment from Haynes to Sturges were | 
to be upheld, as valid under the law, it | 


would be virtually saying that the law 


authorizes mere wagering speculations, mere | 
mercenary traffic, concerning human life, 

and it would be opening the door wide, and | 
| premium and then delivered it to him. 
Held that | 
the assignee having no insurable interest | 
in the life of Haynes, could not recover | 
| the policy it need not continue throughout 


inviting to enter the most shocking of all 


human crimes.’’ 18 Kan. gs. 


because the court would not lend its aid to 
enforce a gambling transaction. 
In Missouri Valley Life Ins. Co. v. McCrum, 


36 Kan. 146, the court went a step further | 
and decided that where a policy had been | 


once assigned to one having no insurable 
interest and afterward reassigned to the 
original lawful beneficiary, said beneficiary 
could not collect from the insurance com- 
pany. The court said: ‘‘The law does not 
tolerate attempted frauds any more than 
it does those that are consummated. In 
making the transfer and assignment, and 
in receiving the money therefor, the bene- 
ficiaries were participants with Mrs. Parker 
in the attempted fraud on the insurance 





This is just what | 
the present insurance policy was, in the | 
| time the policy was taken out, that such an 
| assignment would be made, renders the 





company. The whole transaction between 
the beneficiaries and Mrs. Parker contra- 
venes public policy and the law leaves the 
parties where it found them. If Mrs. 
Parker, before the death of the insured, 
had demanded from the beneficiaries the 
money that she had paid for the assign- 
ment, upon the ground that the sale to her 
was void, she could not have recovered. 
If the beneficiaries can now recover, they 
are doubly benefitted by the questionable 
transaction in which they were engaged.”’ - 
This decision was followed in the case of 
Met. L. Ins. Co. v. Elison, 83 Pacific 410. 
In Bromley’s Adm’r. v. Washington Life 
Ins. Co., 92 S. W. 17, decided by the 
Supreme Court of Kentucky, March, 1906, 


having an insurable interest, made in 


accordance with an understanding at the 


policy void both as to assignee and the 
administrator of the insured, notwithstand- 


| ing the fact that the Insurance Company 


knew of the nature of the transaction and 
never delivered the policy to the insured 
but held it until the assignee paid the first 


The principle which seems to be lost sight 
of by these courts, is that provided there 
is an insurable interest at the inception of 


its life. This may be considered a well 


| settled principle as it has been followed in 


England since it was enunciated in Dalby 
v. India, and London Life Ass. Co., 15 C. B. 
365. In “this case life insurance was dis- 
tinguished from other forms of insurance in 
which the insurable interest had to be con- 
tinuous. The distinction was approved in 
Law v. London Indisputable Life Policy Co., 
1 Kay & J. 223. In this country the Eng- 
lish rule has been followed by the Supreme 
Court of the United States in Connecticut 
Mut. Life Ins. Co. v. Schaeffer, 94 U. S. 457, 
and by our state courts in Rawls v. Ins. Co., 
27 N. Y 282, Corson’s Appeal, 113 Pa. 438; 
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Overhiser’s Adm’r. v. Overhiser, 63 Ohio 
St. 77. Mowry v. Ins. Co.,-9 R. I. 346. 
This list might be almost indefinitely ex- 
tended. : 

At the opposite pole from the Kansas 
theory is the theory that a policy of insur- 
ance is assignable as any other chose in 
action. The ground upon which this theory 
is based is that it enables one who can no 
longer pay the premiums on his policy to 
sell it or borrow money on it from others 
than the insurance company. Where poli- 
cies may be forfeited for non-payment of 
premiums, it is a hardship on the insured 
not to be able to assign his policy. And 
even where he may borrow from the insur- 
ance company on the policy as security, 
the fact that he may not sell to any one 
else except those having an insurable in- 
terest in his life, who may have no money, 
gives to the company a monopoly and 
places the insured-at a disadvantage. Nor 
is the danger to the company from an assign- 
ment to one not having an insurable interest 
so great as it appears at first blush. The 
insured is not likely to assign to one in 
whom he has not great confidence and the 
company in the majority of cases, assents 
to the assignment. They are therefore 
doubly protected. To allow an insurance 
company to refuse to pay anything to an 
assignee in cases where it has consented to 
the assignment, either expressly or by 
receiving premiums from him, looks very 
much like assisting, or at least countenanc- 
ing, the perpetration of a fraud. 

This view was taken in St. John v. Ameri- 
can Mut. Life Ins. Co., 13 N. Y. 31. The 
court used the following language: ‘It 


_seems to me it cannot be doubted but that 


the assured might legally assign the policies 
to the plaintiff. It has been said that 
without the right to assign, insurances on 
lives lose half their usefulness. Policies of 
insurance are choses in action; they are 
governed by the same principles applicable 
to other agreements involving pecuniary 
obligations. So far as regards the question 





of the liability of the company, it is not 
material whether the plaintiff paid a full 
consideration upon such transfer or not. 
Such liability in no manner depends upon 
the amount of consideration of the assign- 
ments. The assignments on their face show 
a sufficient consideration to render them 
valid in the hands of the assignee, as against 
the company. On the death of Mr. Noyes, 
if he died within the period limited by the 
policies, the company agreed to pay the 
amount of the insurance. It cannot be 
material, neither does it affect the liability 
of the company, whether the money is due 
and payable to the legal representatives of 
the assured or to his assignee.”’ 


Substantially the same position was taken 


in A. O. U. W. v. Brown, 112 Ga. 545; 
Fitzpatrick v. Hartford Life & Annuity Ins. 
Co., 56 Conn. 116, though in this case the 
assignee was a distant relative of the assured ; 
Valton v. Natl. Fund Life Ins. Co., 20 N. Y. 
32; Olmsted v. Keyes, 85 N. Y: 593; 
Bond v. Bunting, 78 Pa. 210; Cunningham 
v. Smith, 70 Pa. 450. In Mutual Life Ins. 
Co. v. Armstrong, 117 U.S. 591, it was held 
that “‘A policy of life insurance without 
restrictive words is assignable by the as- 
sured for a valuable consideration equally 
with any other chose in action, where the 
assignment is not made to cover a mere 
speculative risk, and thus evade the law 
against wager policies; and payment thereof 
may be enforced for the benefit of the 
assignee and, under the system of procedure 
in many states, in his name.”’ This decision 
is interesting as showing a tendency upon 
the Supreme Court of the United States to 
look with greater liberality upon assign- 
ments than when it decided Cammack v. 
Lewis and Warnock v. Davis. 

The question of the validity of the assign- 
ment arises more often between the assignee 
and the personal representatives of the in- 
sured than between the assignee and the 
insurance company. Among the leading 
cases in which the courts have held that 
even against the personal representatives of 
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the insured, a policy of life insurance is 
assignable just as any other chose in action, 
we note Chamberlain v. Butler, 61 Neb. 730. 
In this case a policy for $5000.00 was as- 
signed for $75.00 to Chamberlain who had 
no insurable interest, assignee to pay pre- 
miums. Upon the death of Butlér his ad- 
ministratrix demanded the insurance from 
the company which refused on the ground 
that they had paid it to the assignee of the 
policy. She then brought suit against 
Chamberlain for $5000.00, minus $75.00, and 
the four premiums of $135.95 each, paid 
by him. A decision in her favor by the 
circuit court was reversed by the Supreme 
Court, giving as a reason that “until it shall 
be made to appear that in those jurisdic- 
tions where such policies are assignable abso- 
lutely, crimes committed by such assignees 
are more frequent. than in those where 
assignments of the nature of the one here 
involved are illegal, we are of opinion that 
the reasons for holding such transactions 
void are insufficient.” 

In Steinback v. Diepenbrock, 158 N. Y. 
24, it was held that if the policy is taken 
out in good faith it may be treated as any 
other chose in action and that there is no 
sufficient reason why he should not be per- 
mitted to go into what he conceives to be 
the best market to sell or borrow on his 
policy. The same conclusion was reached 
in Strike v. Wisconsin Odd Fellows Mut. 
Life Ins. Co., 95 Wis. 583; . Bowen v. Natl. 
Life Assoc., 63 Conn. 460; Ritter v. Smith, 
70 Md. 261; Souder v. Home Friendly Soc., 
72 Md. 511; Clogg v. McDaniel, 89 Md. 416; 
Mut. Life Ins. Co. v. Allen, 138 Mass. 24; 
Dixon v. Nat. ‘Life Ins. Co., 168 Mass. 48; 
Ashley v. Ashley, 3 Sim. 149; Clark v. 
Allen, 11 R. I. 439; Johnson v. Epps, 14 
Ill. App. 201; Brett v. Warnick, 44 Oregon 
511; Myers v. Schuman, 54 N. J. Eq. 414, 
in this case the assignment of the policy 
was an absolute gift, Stoelker v. Thornton, 
88 Ala. 421. McFarland v. Creath, 35 Mo. 
Appeals 112, Rylander et al v. Allen, 53 S. E. 
1032. In Harrison’s Adm’r v. Northwestern 





Mutual Life Ins. Co., 94 Atl. 321, decided 
by the Supreme Court of Vermont, April, 
1906, it was held that though the policy 
was procured for the purpose of immedi- 
ately assigning it to one having no insurable 
interest and though it was assigned to such 
person without consideration this did not 
make it a wagering policy neither did it 
invalidate the assignment. This decision 
was based largely on that in Fairchild v. 
Northeastern Mutual Life Assn., 51 Vt. 613. 

The time of assignment is a factor which 
has exerted no small degree of influence 
over the decisions of courts. If the insured 
has carried the policy for a long time, and 
then assigned it, the transaction #% looked 
upon with much less suspicion than when 
the taking out of the insurance and the 
assignment, or agreement to assign, are of 
even date or nearly so. As was held by 
the court in an English case, Schilling v. 
Accident Ins. Co., 27 L. J. Ex. 16, where 
the agreement at the time of the issuance 
of the policy is that another is to pay the 
premiums, such agreement is evidence that 
the interest is really in a third party, and in 
Clement v. N. Y. Life, 46 S. W. 561, it was 
held that an agreement to assign, made 
prior to the issuance of the policy, assignee 
to pay premiums, vitiates the assignment. 
The decision in Warnock v. Davis was based 
mainly upon the suspicion with which the 
court viewed the agreement to assign bear- 
ing even date with the issuance of the policy. 

But the lapse of the time between the 
issuance of the policy and its assignment is 
of consequence merely as tending to show 
whether the insurance was the act of the 
nominally insured or of some third person 
—the assignee. If the latter, then the 
policy is void unless such person have an 
insurable interest so that he could have 
taken out the policy in his own name. The 
courts do not look with favor upon doing a 
thing indirectly which the law forbids one 
to do directly. But if the policy is valid in 
its inception it matters not how much or 
how little time elapses before it is assigned. 
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Similarly the question of who pays the 
premiums ‘s important merely as evidence 
as to who has'‘really taken out the insur- 
ance. The payment of premiums by the 
assignee cannot- form the basis of his-claim 
neither can it defeat such claim when once 
lawfully acquired. In Aetna Insurance Co. 
v. France, 94 U. S. 561, the court sustained 
the refusal of the lower court to instruct 
the jury that if they found that the pre- 
miums had been paid by Lucretia P. France, 
it would show that the application for in- 
surance was made and the policy in ques- 





tion was taken out by her for her own 
benefit, in which case it would be neces- 
saty for her to show that she had insurable 
interest at the time the policy was taken 
out. The-position of the courts upon the 
question whether payment of premiums by 
the assignee will of itself defeat his claim, 
unless it can be shown that he is the real 


party to the contract of insurance, may be 


regarded as settled in the negative. In 
this regard the same rule holds as to the 
assignee and beneficiary. 

Lincotn, Nés., April, 1908. 


YE OLD ENGLISH BENCH. 
By Harry RANDOLPH BLYTHE. 


With powdered wigs and grave demien 
Upon the Bench of King or Queen 
They sat amid a nation’s awe 

And reared the landmarks of the law. 


Their words march on abreast of time, 
Their works are great in every clime, 
At neither works nor wigs I scoff 

But what of them when wigs are off? 


They liked to hunt with dogs, no doubt, 
And drain their cups of porter stout, 
And this we know — they courted much 
Besides their Mistress Law, as such. 
CAMBRIDGE, Mass., 1908. 


They surely were not perfect men, 
They fought a little, now and then, 
And jested too, I vow, at least 
Whene’er they gave a gallant feast. 


But somehow when I know the rest 
I like them with their wigs the best, 
For then their greatness shines a bit 

_ When they begin, ‘‘ Whereas, to wit.’’ 


And when unto their books I turn 
Aught of their stately law to learn, 

I know, to further all my ends. 

These men stand ready as my friends. 
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JUDSON HARMON 
By Hon. H. D. Pgcx 


UDSON Harmon was born at Newtown 

near Cincinnati in the year 1846 and 
grew up and received his early education in 
the schools in that vicinity. As he ap- 
proached manhood he went to the Dennison 
University at Granville, Ohio, from which 
he received a degree in the year 1866. His 
father, the Rev. Benjamin ¥. Harmon, was 
a Baptist minister, much beloved in the 
community where he lived, and a descendant 
f old New England Puritan stock, — as was 
also Julia Brorison Harmon, his mother. 
While at college and as a young man Judson 
Harmon was noted among other things for 
his proficiency in athletic sports. Traditions 
still linger about his native place concerning 
his skill and prowess in the game of baseball. 
An elderly member of the Cincinnati bar 
delights to relate how his first sight of the 
future jurist and statesman was when he 


was posing in the center of the diamond as 
pitcher for his village team; and throughout 
his whole life to this day Judge Harmon has 
retained his appearance of athletic strength 


and vigor. More than six feet in height, of 
a broad and powerful frame, erect in carriage, 
swift and graceful in movement, he remains 
as he always has been, a commanding figure 
among men. It is also related of him that 
he distinguished himself in the collegiate 
debates and discussions in which he took 
part, which can be readily believed by those 
who know him well and appreciate his 
fondness for the discussion of legal proposi- 
tions. 

After graduation he studied law in the 
office of Judge George Hoadly and at the 
Cincinnati Law School, from which he was 
admitted to the bar in March, 1869. He 
had already achieved a considerable success 
as a practitioner, when in October, 1876, he 
was nominated by the Democratic party as a 
candidate for judge of the Court of Common 
Pleas of Hamilton County. At the election 





he received a majority of the votes, but the 
result was very close and party feeling ran 
very high, so that the election was con- 
tested; and the senate of the state, at that 
time Republican, ousted him from his posi- 
tion on the ground that there had been 
illegal votes cast at the election. 

A year or two afterwards he was nomi- 
nated and elected a judge of the Superior 
Court of Cincinnati; and in the year 1883 he 
was re-elected by an increased majority. 
He administered his office of judge of the 
Superior Court to the great satisfaction of 
the people and the admiration of the bar 
for about nine years, terminating with his 
resignation in 1887, which was brought about’ - 
by reason of the fact that Ex-Governor 
Hoadly had determined to remove to New 
York and engage in the practice there, and 
he and his partnefs invited Judge Harmon 
to take his place at the head of the firm of 
which Ex-Governor Hoadly was then a 
member, and which enjoyed a very large’ 
practice. 

Upon his retirement from the bench he 
recommended to the governor the appoint- 
ment as his successor of a rising young 
Cincinnati lawyer, now the Secretary of 
War, and so it happened that William H. 
Taft was appointed to ‘his first judicial 
position by Joseph B. Foraker upon the 
‘recommendation of Judson Harmon. * 

Judge Harmon met with the same success. 
in resuming the practice which he always 
had in his professional endeavors. His 
clients were numerous and his days filled 
with the congenial labor which is the delight | 
of a lawyer who loves his profession. One 
day in June, 1895, he was astonished to find 
among his correspondence. a letter from 
President Cleveland, Mquiring whether he 
would accept the office of attorney-general.. 
As it was the one office, other than judicial, 
for which he was by nature and training best 
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fitted, it was not long before the President 
received an affirmative answer to his question 
‘and Judge Harmon was nominated and 
appointed attorney-general, which position 
he occupied until the close of Mr. Cleveland’s 
administration in March, 1897. 

On the bench Judge Harmon was dis- 
tinguished for that trait which is always 
marked in judicial characters of the highest 
class, namely, the desire that every interest 
should be heard and every argument con- 
sidered which could affect the question to be 
determined. He was patient and careful 
to a degree, and the argument of the young- 
est practitioner was given as complete con- 
sideration as that of the more distinguished 
members of the bar. As a rule, he was 
prompt in arriving at a conclusion, and 
always firm in adhering to and enforcing it, 
when reached. He was not to be driven 
from logical conclusions by stress of argu- 
ment or weight of character. 

Quite a number of his opinions may be 
found among the published reports of his 


court, and they are always marked by 
thoroughness of consideration, breadth of 
view and strict adherence to principle. 

The same qualities which distinguished 
him as a judge were manifest in his work at 


the bar. A _ skilful, accurate and deter- 
mined advocate, his conduct of a trial was 
tempered by good feeling and careful con- 
sideration for the rights and even the 
sensibilities of all concerned; so that he 
frequently emerged from a warm contest, a 


firm friend of persons with whom he had been * 


contesting and who were previously unknown 
to him. He is a strong, clear and at times 
eloquent speaker. He has also a great 
sense of humor, so that anything which is 
legitimately amusing or may be made the 
subject of a witticism rarely escapes him. 
His efforts in the Supreme Court of the 
United States, both in his capacity. as 
attorney-general and at other times, have 
met with a good deal of success. During 
his term in that office the question as to 
“\trusts,’’ combinations and conspiracies in 





restraint of commerce, was first extensively 
agitated. The first of the great cases on 
that subject, The United States v. The 
Trans-Missouri Freight Association, was 
argued by him at the October term, 1896. 
It was a suit in equity to enjoin the exe- 
cution of an agreement forming the defen- 
dant association, for the purpose of estab- 
lishing and maintaining rates of freight, on 
the ground that the agreement and the 
existence of the association were in violation 
of the act of July 2, 1890, entitled, ‘‘ An Act 
to Protect Trade and Commerce against 
Unlawful Restraints and Monopolies.”’ Judge 
Harmon was opposed in that case by a 
great array of counsel, representing the 
various railroad companies composing the 
defendant association, among whom were 
Mr. James C. Carter, Mr. E. J. Phelps, Mr. 
John F. Dillon, Mr. W. F. Guthrie and 
several other lawyers of great reputation. 
Some two days were consumed in the argu- 
ment in the Supreme Court. The principal 
questions discussed were whether the act of 
June 2, 1890, was applicable to railroad 
companies, and whether the agreement 
under which defendant companies were 
acting was in violation of the act. It will 
be remembered that the terms of the act are 
very general, declaring that ‘“‘ every con- 
tract, combination in the form of trust or 
otherwise, or conspiracy in restraint of 
trade or commerce among the several states 
or with foreign nations, is hereby declared 
to be illegal; and every person who shall 
make any such contract or engage in any 
such conspiracy shall be deemed guilty of a 
misdemeanor,” etc.: also that ‘‘ every con- 
tract or combination in form of trust or 
otherwise or conspiracy in restraint of trade 
or commerce is declared illegal. 

It was contended by the defendants that 
the act was not intended to and did not 
apply to the business of transportation by 
railroad, because such transportation did 
not come within the ordinary meaning of 
commerce; and further, because that sub- 
ject was dealt with by the Interstate Com- 
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merce law, which was peculiarly applicable 
to railroads and rendered the so-called 
‘‘ Sherman ”’ law inapplicablé thereto: but 
the court negatived both of these conten- 
tions and held with the government that 
the act did apply to a combination of rail- 
road companies and that the association of 
defendants was in violation of its terms- 
In the opinion of the court, Mr. Justice 
Peckham, after an elaborate discussion of 
the questions involved, says: “‘ The con- 
clusion which we have drawn from the 
examination above made in the question 
before us is that the anti-trust act applies 
to railroads and that it renders illegal all 
agreements which are in restraint of trade 
or commerce, as we have above defined that 
expression; and the question then arises 
whether the agreement before us is of that 
nature,” which question he subsequently 
answers in the affirmative; so that the 
court by a majority of five justices, to four 
dissenting, reversed the judgments of the 
Circuit Court and the Circuit Court of 
Appeals for the District of Kansas, where 
the case originated, and which had been in 
favor of the association. 

This was the first of the great ‘ Anti- 
trust ’’ cases, and it formed a large part of 
the foundation of the subsequent ones. The 
brief filed by Judge Harmon in that case 
was regarded as a very strong one, and has 
been in great demand,—so much so that 
several subsequent editions of it were pub- 
lished and it is still difficult to obtain a copy. 
The case is reported in the 166 U. S. 2go. 
The cases of the United States v. Freight 
Traffic Association, 171 U. S. 505, and 
Addyston Pipe Company v. United States, 
175 U. S. 211, were commenced by Judge 
Harmon during his term of office as attorney- 
general, but were argued by his successor. 

On the 7th of January, 1896, the House of 
Representatives passed a resolution request- 
ing Judge* Harmon to report what steps, if 
any, he had taken to enforce the law of the 
United States against trusts, combinations 
and conspiracies in restraint of trade and 





commerce, and what further legislation, if 
any, was needed, in his opinion, to protect 
the people against the same. For answer, 
he stated that two of the cases above men- 
tioned were pending; and to that part of the 
resolution which invites suggestion as: to 
further legislation to protect the people 
against trusts, combinations and conspira- 
cies, he said: “I suggest an amendment 
that will leave no doubt as to what is 
meant by attempting to monopolize, and by 
contracts, combinations and conspiracies in 
restraint of trade and commerce. It should 
not be difficult to distinguish legitimate 
enterprises carried on by individuals or by 
associations of individuals in boma fide 
partnerships and corporations, however 
great and successful they may become by 
superior capacity, facilities or enterprise, 
from combinations of rival concerns, no 
matter under what form of disguise, whose 
object is to stifle competition and thereby 
secure illicit control of the markets. The 
real nature and desire of the organization 
would always be a question of fact. Courts 
have no difficulty in deciding this question 
when it arises between the parties. They 
would have noné in deciding it when it 
arises between the Government and the 
parties.” He further says that the present 
law should contain a provision like that of 
the Interstate Commerce law, to prevent the 
refusal of witnesses to answer on the ground 
of self-incrimination; that this difficulty 
had been severely felt in all attempts to 
enforce the. law. 

From all this it would seem that during 
his brief term of office Judge Harmon had 
done a great deal towards solving the 


questions raised by the huge combinations 


of trade and commerce which have grown 
up within the last few years, and which 
questions are of such complexity and 
difficulty as to tax the resources of our best 
equipped lawyers. 

_ Since the expiration of his-term of office 
as attorney-general, Judge Harmon has 
‘persistently refused to become a candidate 
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for any office, but he has always kept up a 
lively interest in public affairs, both local 
and national. This is well illustrated by 
the case of the state, on the relation of the 
attorney-gereral, v. Hobart et al., which 
was an action commenced by the attorney- 
general of Ohio to secure an injunction 
against the holding in Cincinnati of an 
exhibition which it was alleged would be a 
prize fight, on the ground that it would 
constitute a public nuisance. The case 
excited a great deal of public interest and 
feeling, a large part of the community being 
of the opinion that such exhibitions were 
improper and immoral,— while the con- 
trary was held by a considerable minority. 
Those who were opposed to the exhibition 
induced the attorney-general to commence 
proceedings to secure an injunction, and 
sundry leaders of the bar, among whom was 
Judge Harmon, volunteered to prosecute the 
action. It was heard in the Court of Com- 
mon Pleas of Hamilton County, and hotly 
contested. The defendants strenuously 
insisted that it was not a case for a court of 
Judge Harmon made a powerful 


equity. 
and elaborate argument, largely devoted to 
the proposition that equitable remedies are 
not exclusively devoted to rights of property, 
but may in exceptional cases extend to the 
protection of public interests; and succeeded 


in obtaining an injunction against the 
proposed exhibition. 

An incident in the career of Judge Harmon 
since his retirement from office which 
attracted a great deal of public attention at 
the time, occurred when he was retained in 
connection with Mr. Frederick N. Judson of 
St. Louis by Attorney-General Moody, at 
the direction of the President, to examine 
and report to the Interstate Commerce 
Commission as to the matter of unlawful 
rates and practices in the transportation of 
coal and mining supplies by The Atchison, 
Topeka & Santa Fe Railway Company. 
The case was pending at the time that he was 
retained and a decree had already been 
entered against the Railway Company, 





forbidding them from acting under or 
enforcing or executing in any manner any 
agreement to, transport over its railroad any 
interstate traffic at other than the schedule 
rates. 

Upon investigation of the facts of which 
evidence had been taken, the special counsel 
found and reported that the Railway Com- 
pany, its officers and agents, had been 
guilty of contempt in a great many instances, 
and that an immense quantity of coal and 
other things had been shipped over its road 
in violation of the order of injunction. 

They recommended that proceedings in 
contempt be taken against the Railway 
Company and its officers, saying: ‘‘ The 
abolition of imprisonment by the Elkins 
law does not apply to contempts, so that 
this penalty as well as a fine may be imposed, 
if in the judgment of the court a case for such 
punishment be made out against any 
officer. At the same time, the court has a 
much broader discretion than it would have 
in a strictly criminal proceeding to adapt its 
punishment to the degree of guilt in the case 
of each defendant.”’ 

Upon this report a correspondence en- 
sued between the special counsel and the 
attorney-general, in which it was evident 
that the latter preferred that proceedings 
should be taken against the Railway Com- 
pany, but was not willing, as the case then 
stood, to commence proceedings against 
individuals. Messrs. Harmon and Judson 
insisted upon the propriety of proceeding 
against the officers of the corporation, as well 
as against the company itself, and in a letter 
dated April 11, 1905, to the attorney- 
general they say: ‘‘It necessarily follows, 
therefore, that when there is proof of the 
violation of the court’s order by a corporate’ 
defendant, some individuals are chargeable 
with the wrong and they are presumably 
the officers in charge of the corporate busi- 
ness involved. We deem it of ithportance 
to the interests of the Government and as a 
judicial precedent that this principle of 
individual resvonsibility for corporate ac- 
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tion should be insisted upon as essential 
for the enforcement of the judicial power in 
this, the first important case wherein the 
remedy of injunction is enforced by the 
Government against a railway company 
under the Interstate Commerce act.” 

To this the attorney-general replied with 
an argument based upon the evidence taken 
in the case, contending that it did not show 
that the principal officers of the Company 
were responsible for the action taken, and 
that it would be improper to make any 
iccusation against them under such circum- 
stances. 

The special counsel in reply stated that 
what they recommended did not amount to 
a direct charge or accusation, but was only 
a rule upon the officers to show cause why 
they should not be held responsible for the 
action of the Company, saying: ‘‘ We fully 
concur that no proceedings should be com- 
menced without evidence, but facts presumed 
or judicially noticed are evidence. The 
proceeding we recommend is not unusual or 


exceptional, but on the contrary is the 
natural and ordinary one in such cases. 
What we have said is peculiarly true of the 
great corporations of ourday. They cannot 
be imprisoned, and punishment by fine is 
not only inadequate, but reaches the real 


culprits only lightly, — if at all. The-evils 


with which we are now confronted are cor- 
porate in name, but individual in fact. 
Guilt is always personal. So long as 
officials can hide behind their corporations, 
no remedy can-be effectual. When the 
Government searches out the guilty men, 
and makes corporate wrongdoing mean 
personal punishment and dishonor, the laws 
will be obeyed,” and conclude their letter 
by resigning their position as counsel, — 
because they were not permitted to proceed 
in the manner which they advised. 

This clear and forcible statement of the 
proper application of remedies in such cases 
has been many times repeated, — and is so 
plainly correct as hardly to admit of dispute. 
It is obvious that if the contests against 
rebates and other illegal corporate action 
were conducted along the lines indicated by 
Judge Harmon and his colleague, it would 
probably bring the practice to a speedy end. 

Judge Harmon is a forcible and interesting 
public speaker. He has delivered many 
occasional addresses, political and non- 
political, which have generally been heard 
with great satisfaction. His serious style 
is clear, trenchant and forcible, and his rich 
vein of humor enlivens the whole, — so that 
the result is most effective. 

CINCINNATI, OHIO, APRIL, 1908, 
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ROM the middle West, from Chicago 
and St. Louis, comes a wail of anguish, 
over John Marshall’s opinion, pronounced 
in 1819, in the case of Trustees of Dart- 
mouth College v. Woodward. The writer 
of the Jeremiad declares that the decision 
in that case was destructive of the rights of 
the states, and, thereby, of the people’s 
rights; that it was not adjudication, but 
usurpation. His pamphlet contains an in- 
troduction, by the editor of one of the 
newspapers in which its text had appeared, 
who asserts that the ‘‘ Marshall decision is 
the backbone, the vitality, of all corporate 
power,” ‘“‘the secret of corporate tyranny 
over the people,’”’ and more of the same 
sort, and that the decision “‘must be re- 
versed and its logic denounced, if this 
government is to fulfil the purpose of its 
founders.”’ Nearly thirty years ago, St. 
Louis had given us a volume on the same 
case, by a New Hampshire man, John M. 
Shirley, who concluded with these words: 
viz., ‘‘the pernicious principles supposed to 
have been established in Trustees of Dart- 
mouth College v. Woodward.”’ 

In that word ‘supposed,’ lies a sug- 
gestion for the solution of any problem 
which seems to involve the decision. The 
nub of the matter is the right of the legis- 
latures of our various states to repeal the 
charters which they have granted to corpo- 
rations. Ten of those states have constitu- 
tional provisions to secure that right, and 
any state legislature may secure it, by 
introducing an appropriate clause in any 
charter granted by it. Of course, the latter 
method is subject to the uncertainty that 
attends all efforts to restrict acts of the 
legislature when powerful interests are 
working against the restrictions. 

But, to return to the famous case. The 
legislature of New Hampshire, in 1816, 
passed certain acts, with a view to the modi- 
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fication of the charter of the corporation 
known as The Trustees of Dartmouth 
College. The trustees objected, and took 
their case to the courts. The Superior 
Court, the highest in the state, decided 
against them, and they appealed to the 
Supreme Court of the United States. There, 
they were successful, six out of seven 
judges, including the chief justice, John 
Marshall, deciding that their charter was 
a contract, within the meaning of the clause 
in the United States constitution forbidding 
any state to pass any law impairing the 
obligation of contracts. Three opinions 
were written and published, those of Mar- 
shall, Bushrod Washington, and Joseph 
Story, all concurring. The dissenting jus- 
tice, Duval, handed in no opinion. 

The most obvious feature of the decision 
is that it concerns, and is authoritative for, 
the charters of one class only of corpo- 
rations, the class including those of the type 
of Dartmouth College, that is, private 
eleemosynary institutions. Marshall’s opin- 
ion contains no reference to business cof- 
porations, and he distinguishes the case in 
hand from those where the state has granted 
charters to political corporations, creating 
civil institutions for governmental purposes, 
holding that the charters of ‘the latter are 
not contracts, and are not within the pro- 
tection of the clause in the Unjted States 
constitution. He holds that the charter of 
the College is not a grant of political power, 
but that the College is a private eleemosy- 
nary institution, devoted to objects uncon- 
nected with government, and supported by 
funds bestowed upon the faith that they 
would be administered according to the 
provisions of the charter. He regards the 
trustees as the representatives, for all time, 
of the persons who gave their money for 
certain purposes, set forth in the chafter, 
and who would not have given their money 
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under any other ascertainable conditions. 
Marshall admits that such contracts as 
this charter were probably not in. the minds 
of the framers of the constitution, when the 
protective clause was introduced. But he 
declares that it is not enough to say this. 
We would have to say that, “if this par- 
ticular’case had been suggested, the language 
would have been so varied as to exclude it 
1r it would have been made a special excep- 
tion.”, This language has excited the wrath 
of one commentator, as if the judge had 
therein announced a reckless disregard for 
legal principles, and had been guilty of a 
rank usurpation of authority. Marshall 
adds, “The case being within the words of 
the rule, must be within its operation like- 
wise, unless there be something in the literal 
construction so obviously absurd or mis- 
chievous, or repugnant to- the general 
pirit of the instrument, as to justify those 
vho expound the constitution in making it an 
‘xception.”” He points out that the pro- 
visions in the constitution for patents and 
copyrights argue interest, on the part of the 
framers of the instrument, in science and 
the useful arts; and he asks why we must 
suppose contracts in the interest of literature 
to be excluded from provisions made for 
the security of ordinary agreements between 
man and man. 

Not a trace is to be found in Marshall’s 
opinion of a desire to broaden its scope in 
a way to include any other sort of a charter 
than one to a private, eleemosynary institu- 
tion. Washington, even more carefully, 
limited his conclusions to the case in hand, 
seeking to forestall any attempt to apply 
the decision to cases involving different 
sets of circumstances. He sharply dis- 
tinguished incorporated private charities 
from public corporations, holding the 
charters of the former to be contracts 
between their founders and the state, and 
to be protected by the United States con- 
stitution, but the charters of the latter to be 
simply descriptive of the powers of bodies 
created as instruments for carrying out the 





purposes of the state itself, whether for 
government or for work under the control 
of the state. He, too, does not consider 
business corporations, and intends, therefore, 
that his opinion shall not apply to.them. 

Story points out that, when the argument 
is advanced that because the charity is 
public, the corporation is public, the popu- 
lar sense of the word ‘‘public”’ is confounded 
with the strictly legal sense in which the 
word is applied to corporations. It is in 
Story’s opinion that we find the only trace 
discoverable in the decision rendered by the 
court of an extension of the principle of the 
inviolability of charters to those of business 
corporations. He supposes the case of a 
bank, where the stockholders pay in their 
money, and where the benefit accrues to 
the stockholders themselves. He holds that 
the charter of the bank would be inviolable 
by the state, as long as the bank conformed 
to the general laws of the state and the 
terms of the ‘charter. Of course, _ this 
expression of opinion is obiter, and of no 
binding force upon future decisions of the 
courts, although Story draws an a fortiori 
conclusion, in view of the greater value to 
the public of a public charity, in favor of 
the inviolability of the charter of such a 
charity. He instances the protection ac- 
corded to devises and legacies to municipal 
corporations, the funds being inviolate 
under any change of charter that the legis- 
lature may make. Here, he is close to the 
heart of the question, as we shall presently 
see. He takes far broader ground than 
Marshall, holding that corporate franchises 
are property, with all the rights of property 
secured by the constitutions of the state 
and of the United States. 

Strange to say, in all the arguments of 
counsel, and in all the discussions of the 
case by the various judges whose opinions 
have been published, little is made of the 
fact that the circumstances of the incorpor- 
ation of the trustees was important only as 
giving them a collective individuality and 
perpetuity, while their real character lay in 
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the fact that they were trustees. The 
point at issue was really whether the legis- 
latures of the states may deal with trustees 
who are incorporated as if there were 
nothing involved but the charter of incor- 
poration. The arguments played around 
this point, but stress was laid rather upon 
the kind of corporation than upon the kind 
of property involved. 

Let us glance at that property aspect of 
the case. There was a time, not so many 
centuries ago in England, when statutes 
were found necessary to enable a man to 
dispose of his property by will. There was 
also a time when the Court of Chancery 
first undertook to protect property in 
trust, and to see that it was applied accord- 
ing to the intentions of the donors. The 
confidence of a testator that his plans in 
regard to the uses to which his property is 
to be applied after his death, and the con- 
fidence of any creator of, or donor to, a 
trust that the declared purposes of the trust 
will be adhered to, rest upon a belief in the 
stability of the law, and, especially, upon a 
belief that the people will continue to regard 
the right of persons to deal with their own 
property in their own way, provided they 
injure not others, as sacred. 

Suppose I choose to devote my property 
to educational ‘purposes, and open a school. 
My school being well patronized, I decide 
to enlarge my enterprise, and I take in a 
partner, and finally, the business still 
increasing, I apply, with others, for a 
charter of incorporation. It is evident that 
a business corporation of this sort would be 
subject to the general laws of the state, 
and that it would be protected from any 
legislation which would not affect all similar 
corporations which might exist in the state. 
Such a corporation, although mere business 
interests are involved, is never interfered 
with, except where it has become insolvent, 
and the rights or creditors demand that it 
should be wound up, so long as the corpo- 
ration conforms to the general laws and to 


its charter. 











Suppose, now, a number of wealthy 
persons should endow a charity, and the 
trustees of the charity should be incorpor- 
ated. Would their incorporation destroy 
their character as trustees, and give the 
legislature power to dictate in regard to the 
purpose for which they were originally made 
trustees? It was argued, and aftérwards 
made much of, in the College case, that abuses 
might creep in which might not be such 
distinct violations of the trust as to enable 
the courts to apply a remedy. But, under- 
neath this argument, lay the suppressed 
premise, that education, being an important 
public interest, should be the object of the 
legislature’s particular care. It was for- 
gotten, or ignored, that the legislature was 
not restrained from promoting that object 
merely because the Trustées, in pursuance 
of the purposes of the trust, were promoting 
the same object. 

Again, a group of men may have formed 
a trust for the purpose of promoting the 
planting of trees, and may have definitely 
fixed the method which they have decided 
to follow in carrying out their design. A 
charter of incorporation may have been 
obtained by them. After they have carried 
on the work for some years, one of them, ° 
dissatisfied with the method of procedure 
laid down, goes to the legislature, to get it 
to modify the charter to suit his own ideas. 
By political influence, by “pull,” in other 
words, he succeeds in having an act passed 
that accomplishes his purpose, or would do 
so, if it could be upheld by the courts. 
This is no idle supposition, but exactly 
corresponds to what happened in the College 
case: The President of the College fell out 
with the trustees, was dismissed from his 
office, and determined to get even with 
them. He took his grievance to the legis- 
lature, and secured following enough to get 
the questionable acts passed. Seventy-five 
out of one hundred and ninety members of 
the House protested against the first, and 
principal, act, and their protest was entered 
upon the journal of the House. The protest 
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was based upon the grounds that the 
trustees would be despoiled of their rights 
without a proper hearing, that the College 
was prosperous and no legislative inter- 
ference was needed, that the effect of the 
act would be to endanger the College funds 
—by destroying the trust— and that its 
tendency was to make the College subject 
to every change of political party. Dr. 
Wheelock, the deposed President of the 
College, had maintained, some ten years 
before, that the charter was not within the 
power of the legislature to alter or repeal. 
During the debate in the legislature, Daniel 
Webster had suggested a move to bring 
about a compromise, by getting a bill passed 
to found a new university, but the move did 
not succeed. 

The court that first decided the College 
case found it difficult to understand “how a 
privilege can be protected from the law of 
the land by a clause in the constitution 
declaring that it shall not be taken away 
but by the law of the land.” But, is a 
special act of legislature, which itself may 
bé a violation of the constitution, for any 
one of several reasons, to be considered a 
part of the law of the land recognized by that 
constitution? Is this the sort of “law of 
the land”’ under which the American: people 
suppose themselves to be living? The legis- 
lature that we have supposed to pass the 
act modifying the tree trust might have 
tried to justify its proceedings by arguing 
that the public interest in the object of the 
trust was greater than that of the trustees, 
and that the impractical and antiquated 
methods of the trustees conduced very badly 
to the end proposed. 

The case produced a tremendous excite- 
ment in many quarters, for several years, 
and the opinion of Judge Marshall provoked 
much criticism, on the score of its tendency 
to fortify all corporations against control 
by the states that had created them. Of 
course, the decision could be authority only 
for the principles that controlled the decis- 





ion, and only to the extent to which the 
principles were necessarily involved. The 
fundamental aim of the decision had been 
to uphold good faith in the dealings of a 
state with its citizens. 

There is no doubt of the power of the 
states to limit the extent of the privileges 
granted by charter, either through the 
voluntary action of the legislature making 
the grant, or by a provision in the funda- 
mental law of the state making such action 
by the legislature obligatory. Massachusetts 
has sought to accomplish the object by a 
middle course, that is, by a general law, 
making every act of incorporation, after 
March 11, 1831, subject to ‘“‘amendment, 
alteration, or repeal, at the pleasure of the 
general court.’’ Of course, a single legis- 
lature might repeal this very law, but, in 
the present temper of the community 
towards corporations, such action is ex- 
tremely unlikely. 

From what goes before, it should be 
evident that Marshall’s opinion does not 
deserve the opprobrium cast upon it by 
the authors quoted, and that it has not 
been an obstacle in the way of. progress. 
One is tempted, after a perusal of its tem- 
perate language and moderate scope, to 
conjecture whether the said authors have 
really read it, or have merely accepted its 
dangerous character on the faith of others. 
The opinions may be found in the fourth 
volume of Wheaton’s U. S. Reports, but 
also in a volume compiled by Timothy 
Farrar, entitled “Report of the case of the 
Trustees of Dartmouth College, against 
William H. Woodward,” which includes, 
also, the arguments and decision in the state 
court. This volume appeared in 1819, and 
its four hundred pages are well worth the 
attention of any American who desires to 
form a just conception of the spirit of the 
constitution under which we are living, of 
which spirit John Marshall is justly regarded 
as one of the soundest exponents. 

Boston, Mass., APRIL, 1908. 
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THE ROAD TO JAIL 


By James H. Biount 


N the fall of 1903 an insurrection against 

American authority had been in progress 
in the Province of Albay, Philippine Islands, 
for about a year. About October, if the 
writer recollects correctly, this insurrection 
culminated in the surrender of “General”’ 
Simeon Ola, with all his forces, consisting 
of about 600 men. Ola claimed that his 
surrender was made with the understanding 
that he and his people were not to be severely 
dealt with. The government, on the other 
hand, claimed that his surrender was 
unconditional, and therefore it insisted upon 
indicting him and all his followers under 
the criminal statutes relating to offenses 
against public order. These statutes varied 
in severity. The earlier ones were enacted 
by the insular government shortly after 
Judge Taft took charge. They dealt with 
crimes concededly political, defining and 
fixing penalties for sedition and kindred 
transgressions. The later statutes were 
prompted by the persistence of the Filipinos 
in waging a sort of guerrilla warfare, con- 
ducted by small bands acting independently 
of each other, long after the organized 
fighting had ceased. When the backbone 
of an insurrection is once broken, and further 
resistance has become hopeless, such further 
resistance is per se a crime against the peace 
of the world. War is hell at best. The 
shorter a war, the more humane it is, pro- 
vided it entail no violation of the ‘‘ Laws of 
war,” such as refusing quarter to a prostrate 
foe. 

In proportion as the so-called guerrilla 
warfare in the Philippine Islands after 
1901 grew more and more attenuated, it 
grew less and less respectable in the eyes of 
Filipinos who had done their part in the 
war for independence against the United 
States, but who, having surrendered, had 
done so in good faith, and wished only an 





opportunity to labor upon their farms 
unmolested. 

As already intimated, insurgents who 
surrendered, and were liberated on parole 
after taking the oath of allegiance to our 
government, and then went back to fighting 
us again soon after, were only charged, when 
recaptured, with the crime of sedition. The 
maximum penalty for this under the sedition 
law enacted by the American Civil Com- 
mission was ten years, Finally, however, 
as this sort of sedition grew more remote in 
point of time from the period of the surrender 
of the organized insurgent forces, it degen- 
erated into pure brigandage. So the actual 
conditions had to be recognized by the 
enactment of what became known as the 
“Brigandage Law.” This law was ex- 
tremely drastic. The minimum penalty for a 
person convicted under it was twenty years 
and the maximum penalty was death. 

When the aforesaid “General” Ola and 
his forces surrendered and were taken into 
custody by the American authorities, they 
filled not only the Provincial Jail proper, 
but also one or two other Provincial build- 
ings which were then available. It there- 
fore became important to ‘separate the 
sheep from the goats,” that is to say, to find 
out at the earliest practicable moment 
through the counsel for the government 
whether or not there was proof’ enough 
against the different prisoners to authorize 
their detention, and if not, to release them 
promptly. If there was prima facie evi- 
dence enough, they were put on trial with- 
out unnecessary delay. It is no easy task 
to take proper care of 500 or 600 prisoners 
where the jail accommodations are extremely 
limited. This is especially true in tropical 
countries. Careless sanitation may result 
in an epidemic of cholera or small-pox at 
any time. On the other hand, the authori- 
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ties must always bear in mind the possi- 
bility of a concerted attempt to escape. 

In the fall of 1903, the regular Judge of 
the Court of First Instance of the province 
of Albay was Hon. Adam C. Carson, now 
one of the Justices of the Supreme Court of 

the Philippine Islands. The criminal docket 
resulting from the surrender of Ola’s outfit 
was too large for one judge to dispose of 
properly within a reasonable time. There- 
fore, pursuant to his custom in like cases, 
Governor Taft determined to send another 
judge of First Instance to Albay to assist 
the regular incumbent by holding Part II 
of the Court of First Instance, while the 
latter held Part I of the same Court. It 
fell to the lot of the writer to hold Part II: 
Of course we did not go through a trial 
with each of these 500 or 600 people. The 
counsel for the government, who was a 
man of rare ability in handling natives, 
having come out to the islands as a Captain 
of Volunteers in 1898, and remained there 
continuously up to the time now spoken 
of, determined just as a Grand Jury would, 
which ones should be indicted and which 
should not be indicted. He immediately 
recommended to the Court the release of 
those classified in the latter category, his 
recommendations for the release of people 
being always at once acted upon favorably. 
This disposed of quite a number within a 
short time. There was: then in force a 
“vagrancy law” which made vagrancy 
punishable with one year at hard labor 
upon the public works of the Province — 
a department of involuntary servitude 
known in some of the United States as the 
“chain gang.”’ Quite a number of Ola’s 
followers had simply strayed off to the 
hills out of curiosity to see what the “‘Gen- 
eral’s’’ command was doing, and, after 
talking with some of its members, had 
joined it for a short while. Such people 
as these were allowed to plead guilty to 
vagrancy, sentenced to twelve months on 
the public works, and forthwith sent to the 





from among the prisoners in the jail, thereby 
greatly reducing the danger of an epidemic. 
A number of the prisoners who it was clear 
had played a considerable, though not a 
leading part, in the operations of this band 
of brigands, and who freely admitted it, 
were allowed to plead guilty to sedition, and 
given ten years each. This may seem to 
some of the readers of the GrEEN Bac 
rather severe, but Ola’s band had been very 
active in its depredations for about a year, 
swooping down from the mountains upon 
the people of the lowlands from time to 
time, pillaging, killing and burning. It 
Was necessary to discourage in that prov- 
ince, 4 repetition of such things. 

The more serious offenders were, of course, 
tried under the Brigandage Law. Of these 
four were sentenced to death in Part I of 


Part II. In all these twelve cases there 
was conclusive evidence that the defendants 
had, during the period of their member- 
ship in the outlaw band, committed either 
murder, arson, rape, or some other heinous 
crime. I especially recall that two of those 
I sentenced to death were charged with 
burying an American alive and proven 
guilty beyond a reasonable doubt. They 
were duly executed after the Supreme Court 
had reviewed and affirmed the decision of 
the Court below. 

It became necessary for Judge Carson to 
leave Albay before I did. He had been 
recommissioned as District Judge for an- 
other district, whither he was to go by 
way of Manila. He decided to go on a 
special Coast Guard boat which had been 
sent down from Manila to Legaspi to bring 
up to the Central Penitentiary at Manila 
those of the Ola band whose cases had been 
at that time disposed of by final conviction. 
On the night Judge Caison left Albay the 
Americans and Europeans in the province 
gave him a banquet. During the course 
of it I noticed a man whom I seemed to 
have seen about the jail theretofore helping 





“chain gang.” This eliminated several score 


the head-waiter in getting the banquet. 


the Court of First Instance and eight in 
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served. Upon inquiry it was ascertained 
that he was ghe possessor of no less illus- 
trious a name than Adam Smith. He had 
been sentenced some six months before 
to three years in the penitentiary for 
defrauding natives out of large sums of 
money, either by cheating and swindling 
them, or by forgery. While his case was 
pending an appeal before the Supreme 
Court he became a sort of “trusty.””. He 
was a handy and accommodating chap and 
all the American officials had grown to like 
him, and to feel rather sorry for him. 
Shortly before the banquet we have in mind, 
the judgment and sentence of the trial 
court in the case of the United States 
against Adam Smith had been affirmed by 
the Supreme Court and duly published to 
the defendant in the trial Court. The law 
required that no prisoner sentenced to a 
term of two years or longer should be 
retained in the province where convicted, 
but that he should be sent to the peniten- 
tiary at Manila. Smith had a great horror 
of going to the last named place. He 
always cherished the hope that he might 
be allowed to serve out his three years 
sentence in the province of Albay where he 
had been convicted, and where, since 
conviction, he had been a “trusty,” and 
where, if he should remain, he would prob- 
ably continue to be a ‘‘trusty” until the 
expiration of the sentence. Judge Carson 
did not take Smith to Manila on the boat 
he went on that night. He was too kind 
hearted. Smith begged so piteously that 
he was allowed to remain, and the unpleas- 
ant task of taking him to Manila was 
relegated to me. After the whole docket 
had been disposed of, I also telegraphed for 
a special Coast Guard boat. It came, and 
all the long-term convicts, together with 
those sentenced to death, were put aboard. 
Just before the hour fixed for our departure, 
Adam Smith had a fit. Prior to that the 
commanding officer of the Constabulary, 
Capt. Neville, who is now a Major of the 
Philippines Constabulary, had asked me 


’ 





if I could not see my way to let Smith 
remain in Albay. The reply of course had 
been ‘“‘no.”” As soon as the jailer reported 
that Adam Smith was having a fit, I sent 
for Capt. Neville and asked him point 
blank whether or not he thought the fit 
was genuine. Neville was as honest as he 
was brave, and replied very promptly that 
he had serious doubts, that in fact it was 
not unlikely ‘that Smith was malingering. 
I told him to have his Constabulary Surgeon 
examine the patient and report. The 
surgeon made an examination, with the 
aid of a stethoscope, and reported that 
there was nothing whatever the matter 
with Smith. This eliminated all appre- 
hension of Smith dying on the voyage up to 
Manila. It was a desperate gang of thieves 
and cut-throats who were to go upon that 
boat with us, and I had made a special 
request of the Chief of Constabulary of the 
Islands that Capt. Neville, whom we all 
recognized as one of the best men in the 
service, be detailed in charge of the guard 
for the prisoners on the Coast Guard boat. 
Smith’s last hope of remaining in Albay 
being exhausted and the prospect of being 
transported to the penitentiary at Manila 
having become a certainty he became like 
a stag at bay, and when Capt. Neville 
proceeded to put him in the patrol wagon to 
take him to the wharf he abused the Captain 
most outrageously. The latter was a stout 
husky Texan. Smith was a very small 
man, reminding one as much of a fox as 
Neville did of a lion. The Captain could 
not strike his prisoner, even for cursing 
him. But Smith actually resisted when 
Neville told him to get in the patrol wagon. 
Whereupon, Neville, who was a man of 
immense strength, deftly tossed Smith 
into the wagon in such a way that he 
landed on his nose. On the way to the 
wharf the Captain stopped in front of a 
store and went in to make a few small 
purchases, leaving Smith in the patrol 
wagon without handcuffs or anklets and 
with no one watching over him save an 
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unarmed Filipino driver. In a few moments 
the captain returned to the wagon only to 
find his captive gone. He saw him some 
two blocks down the street just turning 
the corner and followed him at full speed, 
finally recapturing him. Smith was really 
as fond of Neville as a dog ‘is of its master, 
but he was unable to understand why 
Neville was so heartless as to wish to take 
him to Manila, and began to curse him 
as before, whereupon Neville put him 
aboard the boat, in the hold of the vessel, 
and chained him to one of the native mur- 
derers. The central penitentiary at Manila 
is called ‘“Bilibid.” Upon landing at 
Manila, Neville made ready to take his 
prisoners’ thither. Just before .disembark- 
ing, Smith begged Captain Neville most 
pathetically not to march him from the 
wharf through the streets of Manila chained 
to a Filipino murderer and promised “‘upon 
his word of honor” that if allowed to 
march to the prison unchained and unhand- 
cuffed he would not attempt to escape. 
Neville said “‘ Very well, Smith, I will allow 
you to do so upon this distinct under- 
standing —that if you attempt to escape 
I am going to kill you.” Smith readily 
agreed to do this and kept his promise, 
possibly for ethical reasons, but more 
probably because he knew Neville to be a 
man of his word and a dead shot with a 
revolver: 

Thus was Adam Smith safely transported 
from Albay to the Manila penitentiary, with- 
out the. shedding of blood and otherwise 
without prejudice to the wealth of nations. 

The rest of this story concerns “General” 
Ola, who was one of Smith’s fellow convicts, 
having been sentenced to thirty years in the 
penitentiary upon a plea of guilty. On the 
voyage up to Manila, Ola was neither hand- 
cuffed nor chained but was allowed the 
freedom of the boat. He had made himself 
very useful during the trial of his band 
outlaws by turning State’s evidence and 
telling everything he knew about every one 
of them. This had been done by virtue of 
an agreement between him and the prose- 





cuting attorney under which the latter had 
said that while he would not undertake to 
promise him (Ola) absolute immunity, yet 
he would recommend that to the Governor- 
General, and would do all he could to secure 
executive clemency. Ola also understood 
that both Judge Carson and myself expected 
to make a similar recommendation. Under 
these circumstances, of course, it seemed 
entirely prudent to allow Ola the freedom 
of the ship. ‘ The second night out from 
Legaspi, which is the seaport for the town. of 
Albay, the weather being very warm, about 
two o’clock in the morning I left my state- 
room, carrying along a blanket and a pillow, 
located what appeared to be a good place to 
finish the night at the poop over the storm 
steering gear, took possession, and went to 
sleep. Sometime before daybreak I woke 
up for some unaccountable reason, and in a 
moment became aware of the crown-of a 
human head adjacent to the crown of my 
own head. Not having invited anyone to 
share the opposite side of my pillow, I 
arose to a sitting posture and turned to see 
who the intruder might be. It was Ola 
himself, the Chief of the Brigands. I said 
“Hello, Ola, what are you doing here?’ 
It seemed he had been somewhat restless 
during the night, and had finally laid down 
where I now discovered him. The night 
was dark and he had supposed that the 
owner of this pillow was one of the crew. 
He arose at once when spoken to, and was 
very profuse in his apologies. After that I 
went to sleep again but was dimly conscious 
several times that Ola was pacing up and 
down, apparently determined to see that 
my slumbers were not again disturbed by 
anyone else. About daybreak some of the 
guard who were sleeping in that part of the 
ship awakened, and began to chatter quite 
volubly; whereupon “General” Ola said 
to his captors in the unmistakable tones 
of a person accustomed to command, 
“‘ Hush! the Judge is sleeping.”” Whereupon, 
silence prevailed. 
Ola was pardoned. 


Macon, Ga., APRIL, 1908. 
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MODERN METHODS 


We have grown familiar with the once 
derided theory that the climax of artistic 
development is a union for greater perfection 
of the various plastic, dramatic and musical 
arts. Must it not be equally true that the 
perfection of professional development will 
result from a closer union in spirit and purpose 
for the great professions? Even now, indi- 
cations are apparent of a tendency to ‘‘ com- 
munity of interest’ in the three great pro- 
fessions of Law, Medicine and Journalism. 
Thus -far the clergy has not been included, 
although sometimes a connection has been 
suspected between the shriver of the dying and 
the disposition of his estate. Perhaps we may 


some day see the realization of this alliance 


of all learning, in the pursuit of its common 
object, the good of humanity. For the present 
we can only hail with joy the preliminary 
movements in this march of progress. The 
most recent and marked of these comes to us 
from the foreign city of New York and 
deserves the immediate attention of the pro- 
fession. We are told that a circular recently 
issued invites subscriptions to an Amputation 
Information Bureau which issues a bulletin 
three times a week covering cases on Ampu- 
tation Information ‘‘ from which any good live 
attorney can get 25 to 50 cases with a value in 
each case of $5000 to $25,000, and as these cases 
are taken on the basis of 50 per cent, the income 
an attorney can secure from this information 
is far greater than the salary of the President 
of the United States. This information costs 
-you only $5.00 a month.”’ 

It should be noted that these valuable 
circulars have not been scattered broadcast 
but are the privilege of a select list of New York 
barristers. The recipients seem somewhat 
modest about mentioning their distinction but 
copies of the circular have been allowed to 
become public. The individuals behind the 





movement have been equally shy of disclosing 
their names so that future monuments to 
their memory may have to be anonymous. 
It is an interesting evidence of the great moral 
awakening that this altruistic association should 
spring into being at the very time that the 
committee of the American Bar Association is 
drafting its code of ethics. 


AMERICAN LEGAL HISTORY 


The interest of the Green Bag in perpet- 
uating the memory of the leaders at the Bar 
has been shown from the beginning of its 
career. We are glad therefore, to welcome 
the publication of a series of legal biographies 
written and edited by competent critics. 
We have already reviewed a collection in book- 
form of essays on Anglo-American Legal 
History which with this new series on ‘‘ Great 
American Lawyers ”’ edited by William Draper 
Lewis, will furnish the nucleus for some 
future history of American Law. The sub- 
jects of the biographies, the first volume of 
which is reviewed elsewhere, were selected as 
we are informed by the editor, not merely 
with reference to the distinction of individual 
lawyers, but with a purpose that the articles 
as a whole should give as complete a history 
as possible of the legal profession in America 
and of the development of our legal institutions. 


A NOTABLE ANNIVERSARY 


The 75th anniversary of the founding of the 
first law school west of the Alleghanies will be 
celebrated on June sth by the Cincinnati Law 
School. Elaborate preparations have been 
madé for a celebration of national importance 
under the auspices of the Alumni of the school 
and the bar of Hamilton County. There 
will be a meeting in the Scottish Rite Cathedral 
and a dinner in the evening, at which some of 
the most eminent lawyers in the country will 
be heard. : 





EDITORIAL DEPARTMENT 





PENALTIES FOR GRAFT 


Amid the cry for more legislation toe punish 
thieving politicians, and the complaint that the 
technicalities of the law and the evil ingenuity 
of the bar make punishment at present im- 
possible, it is interesting to hear the words of 
an expert in municipal politics. Despite a 
tendency to color in high lights for dramatic 
effect doubtless necessary to successfully 
arouse and interest his readers, Mr. Steffens 
has a knowledge of municipal conditions dur- 
ing recent years based upon a broader experi- 
ence than that of any other investigator. He 
has voiced a national yearning and stimulated 
a national upheaval. In addition to his writ- 
ings, he occasionally speaks upon the subject, 
and his talk on the reform movement and its 
prospects is inspiring and increases respect for 
the man. To the suggestion that judicial 
sympathy for betrayers of public trust has 
allowed too many offenders to escape with 
light sentences, in a recent address he replied 
that punishment alone will not preverit crime. 
The truth of this belief has been made familiar 
to us by instances related by the advocates of 
the abolition of the death penalty. Not often, 
however, do we have as clear an illustration as 
he brought us from recent developments in 
San Francisco. There, in the midst of the 
trial of one group of public men for bribery in 
obtaining a public. franchise, an entirely 
different group, who had not before been caught 
‘made a second payment of bribe money to 
obtain a franchise which they wanted. For- 
tunately, however, the reformers had obtained 
control of the situation, and as the payment 
was made to their agent the offenders were 
promptly indicted. It was almost with scorn 
that this writer of stories of municipal cor- 
ruption brushed aside the law as a remedy, 
and insisted that the only cure is an increase 
in good will among men. Perhaps after all 








the church may recognize its opportunity and 
return to its own. At least we may believe 
that the law should devote itself to the im- 
provement of defects peculiarly its own, which, 
indeed, are sufficiently numerous to absorb 
all the intelligence and energy available for 
that purpose. But little has been heard this 
year of the werk of the committee of the 
American Bar Association on reform of pro- 
cedure, from the appointment, of which so 
much was expected last summer; but perhaps 
it is well that we should concentrate our ener- 
gies for the present on the definition of the 


‘new code of legal ethics which will be made 


public before this number goes to press. We 
are glad again to give space in this issue for an 
intelligent discussion of this subject by one 
who has seen its necessity in our larger centers 
as it can be seen only by one who comes there 
from a freer atmosphere. 


LEGAL INITIATIVE 


The following significant editorial which 
recently appeared in one of ‘our contem- 


“poraries is deserving of wider publicity. 


“Lawyers as a class lack the ability to 
take the initiative. They are inclined to 
take things as they are and make the 
best of them. Lawyers are not law-makers- 
They are law appliers and law construers. 
That lawyers have a reputation for making 
laws is due to the fact. that they constitute 
the largest representation of any class in our 
law-making bodies. They are forced to 
father bills which originated with others and 
their framing of the bill and modelling it into a 
law is merely part of the work for which 
they are best fitted. If lawyers were the 
only ones who did originate laws, there 
would be far fewer laws, and that would 
not be a bad thing either; but we fear they 
would be found far too slow in originating 
needed legislation.” 
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CURRENT LEGAL LITERATURE 


This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review 








Conducted by WiLt1am C. Gray, of Fall River, Mass. 





To one who reads the current legal literature a most striking characteristic of the day. is 
the frequency with which reference*is made to the growth of the federal power. The 
essential unity of the United States under modern conditions of ease of communication 
makes variations in state laws a source of constant vexation and expense and the demand 
for uniformity continually finds expression. Mr. Jackson E. Reynold’s article on railway 
valuation, reviewed below, shows the tendency to turn for relief to the national govern- 
ment when perplexing conditions arise, even if that relief requires an elastic interpretation 
of the constitution. Hon. Richard Olney’s article on discrimination against unions, valuable 
for its own sake is also interesting as containing an admission of the existence of the 
tendency toward increased federal power, from which, however, he thinks he sees a reaction. 
Judge William Lahsfield’s uncompleted article on ‘‘ Uniformity of Law as an American 
Ideal” voices strongly the protest against uncertainty and variation in the law, although 


he does not refer to what may be called the political phase of the matter. 





ADMINISTRATIVE LAW. ‘“ The American 
Government: Organization and Officials: with 
the Duties and Powers of Federal Office Hold- 
ers, by H. C. Gauss, New York, L. R. Hammers- 
ly & Co. 1908, pp. i—xxiii, 1-871, 8 vo. cloth. 
This should prove-to be a useful manual for 
those who want a first view of the actual organi- 
zation of the American administration. The 
arrangement is rather good, and some dis- 
crimination has been used in the handling 
of the ‘material. It gives a straightforward 
account of the many phases of governmental 
activity in the diverse forms of administrative 
organization. This is not altogether an easy 
thing to do as there are many departures in 
the Federal hierarchy from the typical forms. 

BILLS AND NOTES. “ Liability of Bank 
Collecting Commercial Paper,’”’ by George I. 
Wooley, Bench and Bar (V. xii, p. 100). 

BIOGRAPHY. The first volume of the series 
of essays entitled ‘‘ Great American Lawyers,”’ 
edited by William Draper Lewis, John C. 
Winston Company, Philadelphia, 1907, com- 
prises the following: — 

“Andrew Hamilton,” by William Henry 
Loyd, Jr., ‘‘ George Wythe,”’ by Lyon Gardi- 
ner Tyler, ‘‘ Patrick Henry,” by Adelaide 
Cooper Scott, “ James Wilson,” by Margaret 
Center Klingelsmith, ‘‘ William Paterson,’’ by 
Courtlandt Parker, ‘“‘ John Jay,’’ by James 
Brown Scott, ‘‘ Oliver Ellsworth,” by Frank 





Gaylord Cook, ‘‘ Alexander Hamilton,” by 
James Brown Scott, and ‘‘ Robert R. Living- 
stone,”” by James Brown Scott. 

This volume is really a history of the 
Colonial Bar. Concerning the statesmen of 
the Revolution there is much material, though 
not always about their legal careers, and in 
these short essays free use has been made, as is 
frankly confessed by Mr. Scott, of the longer 
biographies of their subjects. There was less 
to work on in preparing the accounts of 
Andrew Hamilton, whose successful, but for- 
gotten career as an advocate in the middle 
states had closed before the Revolution made 
our Constitutional lawyers, and of George 
Wythe, our first professor of law, in the 
College of William and- Mary. The most 
interesting and best written of the essays is 
that on Patrick Henry. The author’s brilliant 
style is most appropriate to Henry’s dramatic 
life. The accounts of Jay and Hamilton 
have already been published in periodicals 
and reviewed in this department. The story 
of Wilson was written before the recent 
interest in his life was aroused by the removal 
of his remains to Philadelphia, and our readers 
will find much additional information in Mr. 
Alexander’s manuscript which we published 
at that time. Mr. Parker’s account of 
Paterson is marred by an involved style, 
but Mr. Scott’s essays are always clear and 
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convincing. He -seems also able to avoid 
biographical enthusiasm and presents a fair 
estimate ofthe relative importance of his 
several subjects. The volume as a whole sets 
a high standard for those that are to follow. 

BIOGRAPHY (HADLEY). An account of the 
official career of Attorney-General Hadley of 
Missouri entitled ‘‘ The People His Clients,” by 
H. J. Haskell appears in the April Outlook 
(V. Ixxxviii, p. 717). It shows how his 
policy of publicity of the doings of his office 
on the ground that his clients are entitled to 
the information followed by the success of his 
litigations have made it likely that he will 
soon be a candidate for governor of the state. 

BIOGRAPHY. ‘‘ Samuel Freeman Miller, 
Associate Justice of the Supreme Court of the 
United States,’ by Charles Noble Gregory, 
Yale Law Journal (V. xvii, p. 422). 

BROKERS. ‘‘ Recovery in New York of 
Interest in Excess of Six Per Cent Paid by 
Brokers on Money Borrowed to Purchase 
and Carry Stocks on Margin,’’ by Harold C. 
McCollom, Columbia Law Review (V. viii, 
p. 281). 

CARRIERS. ‘‘Can Express Companies 
be Compelled to make Personal Delivery ?”’ 
by George W. Payne, Central Law - Journal 

V. Ixvi, p. 275). . 

COLLEGE FRATERNITIES. ‘The Legal 
Status of a College Fraternity Chapter,” by 
Olcott O. Partridge, American Law Review 
(V. xlii, p. 168). In this interesting paper the 
author briefly describes the usual organization 
of fraternities, which, beginning as ‘ volun- 
tary associations,’ have now in many cases 
vested their property in trustees or have 
organized corporations. After reference to the 
legal rights of the members and the question of 
taxation, the rules as to gifts and legacies to 
fraternities are analyzed. The author sums 
up his conclusions on this highly technical 
branch of the subject as follows: 


‘*T. In most states there is serious reason 


for doubt whether a gift made by deed or will 
directly to an unincorporated non-charitable 
association, such as a fraternity chapter, 
would be valid. If the gift is made to trus- 
tees in trust to pay the income to or to expend 
the income for, the chapter, and the trustees 
are willing to perform the trusts, the gift is 
probably valid, though a possible question 











may be raised on the ground that there is no 
legal person capable of enforcing the trust as 
beneficiary. 

“II. If the chapter or a chapter house 
association has been incorporated, the donor 
may adopt one of several courses. He may 
(1) give the money or property to the corpo- 
ration outright; (2) give it to the corporaton 
in trust to apply the income annually for 
certain specific purposes forever; (3) give the 
property to the corporation as trustee in trust 
to pay the income to, or expend it as directed 
for, the unincorporated chapter; (4) give it to 
trustees in trust to pay the income to the cor- 
poration annually forever; or (5) give it to 
trustees in trust to pay the income to or expend 
it for the corporation for a stated period of 
time, and then pay over the principal to some 
person or corporation to become its unre- 
stricted property. 5 

“‘ Of the above gifts, there is no doubt that 
(1) is valid. The corporation has the unre- 
stricted use of ‘the principal. Whether (2) 
is valid depends on whether the purpose is 
within the purpose stated in the corporation’s 
charter, and if so, whether it has power 
under its charter and the statutes of the 


.state to hold funds in perpetual trust for the 


purposes of its incorporation. As to (3), 
this gift raises the same question as would be 
raised by a gift to individual trustees in trust 
for the unincorporated chapter. The gift in 
(4) is valid; and this would ordinarily be a 
satisfactory way to make such a gift, as the 
corporation and trustees could pretty certainly 
be depended upon to carry out the donor’s 
wishes. The corporation, however, has the 
right at any time to call upon the trustees for 
the principal, which it may then use in any 
way it sees fit. Its right to the income is 
assignable, and is subject to the claims of the 
corporation’s creditors; in most states, at 
least, it cannot be made otherwise. The 
validity of the gift in (5) depends on the time 


.at which the principal is to be paid over. 


The ‘trust in this case cannot be made to 
exceed the period stated in the rule against 
perpetuities. The corporation cannot call 
for the principal. Whether, if the income is 
payable to the corporation, it can be prevented 
from assigning its right to the income, and 
whether creditors can be prevented from 
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reaching its equitable interest, by a declara- 
tion by the donor that the right to the income 
shall not be subject to voluntary or involun- 
tary alienation,-or by conditions providing for 
forfeiture, is a somewhat difficult question.” 

COMMERCE REGULATION (see Labor and 
the Law). 

CONSTITUTIONAL LAW (see Commerce Reg- 
ulations). 

CONSTITUTIONAL LAW. ‘“ Constitutional 
Impediment to Government of the People, 
. by the People and for the People,’”’ by W. A. 
Coutts, Central Law Journal (V. Ixvi, p. 293). 

CONTRACTS. ‘‘ The Doctrine of Duress as 
Applied to Executory Contracts,” by Henry 
xvi, 


T. Ferriss, Central Law Journal (V. 
p. 236). 
CONTRACTS. ‘‘ Damages upon Repudia- 


tion of a Contract,’’ by Joseph H. Beale, Jr. 
* Yale Law Journal (V. xvii, p. 443). Exami- 
nation of the rules of law as to damages in the’ 
various situations arising out of repudiation. 

CORPORATIONS. The third edition of ‘‘The 
Incorporation and Organization of Corpora- 
tions,’? by Thomas Gold Frost, Little Brown & 
Co., Boston, 1908, price $5.00 net, is much 
larger than its predecessors. 

In addition to an exposition of methods of 
organization and the legal principles involved 
supported by citation of many cases, the 
book contains a very valuable synopsis of the 
corporation laws of all the states brought 
down to date as well as forms for organization 
in all the states. There are also many useful 
forms of object clauses and by-laws. 

CORPORATIONS (Stockholders’ Double Lia- 
bility). ‘‘ The Extra-territorial Enforcement 
of Statutes Imposing Double Liability upon 
Stockholders,”’ by Arthur K. Kuhn, Yale Law 
Journal (V. xvii, p. 457). 

CRIMINAL LAW (Evidence). ‘‘ Orthodox” 
English Rule v. Exchequer Rule of Evidence, 
by William H. Thomas, Albany Law Journal 
(V. Ixx, p. 77). This is the report of the 
Committee on Judicial Administration and 
Remedial Proceedure before the Alabama 
State Bar Association relating to the abuse of 
criminal appeals by reversals for technical 
errors in the admission of evidence not going 
to the merits of the controversy. It deserves 
serious attention. 

DAMAGES (see Contracts). 

DAMAGES. ‘ The Measure of Damages in 





Cases where one Officer of a Corporation 
Wrongfully Prevents a co-officer from Dis- 
charging his Duties,’’ by W. F. Meier, Cevitral 
Law Journal (V. 1xvi, p. 255). 

DOMESTIC RELATIONS. “ The Status of 
Adopted Sons,’”’ by S. Vencatachariar, Bojhay 
Law Reporter (V. x, p. 57). 

DOMESTIC RELATIONS. “ Jurisdiction in 
Divorce,” by J. Arthur Barratt, Albany “aw 
Journal (V. 1xx, p. 84). 

EDUCATION. ‘ Of Logic and its Uses; A 
Lawyer’s View,”’ by George H. Smith. A iveri- 
can Law Review (V. xlii, p. 229). 

EMPLOYER’S LIABILITY. ‘‘ Employer's 
Liability in Pennsylvania,’’ by Crystal l[ast- 
man, Albany Law Journal (V. 1xx, p. 68) 

ETHICS. ‘ Legal Ethics,” by C. A. Kent. 
Michigan Law Review (V. vi, p. 468). 

HISTORY. ‘“ Origin of Shorthand Re)ort- 
ing in the Courts,’’ by Hon. Thomas Hodvins, 
Canadian Law Times and Review (V. xxviii, 
Pp. 139). ° 

JURISPRUDENCE. ‘‘Common Law and 
Legislation,’’ by Roscoe Pound, Harvard Law 
Review (V. xxi, p. 383). A plea for a diffi rent 
attitude toward statute law on the part «©: the 
bench and the legal profession, pointing out 
that there is coming to be a science of ‘cgis- 
lation and that judge-made law has its own 
defects. 

‘* But it is objected that statutes ‘ have no 
roots’ and are ‘hastily and inconsiderately 
adopted ’; that they are crude and ill-adapted 
to the cases to which they are to be apy)lied, 
and are unenforced and incapable of enforce- 
ment; and that they ‘breed litigation,’ 
whereas, supposedly free from the foregoing 
defects, judge-made laws ‘rest on principles 
of right ’ and ‘ are the slow fruit of long-fought 
controversies between opposing interests.’ 
Very little reflection is needed to show how 
ill-founded these oft-repeated statements are 
in fact. Dicey has shown that the married 
women’s acts had very deep roots in the equity 
doctrines as to separate property. Can we 
say that homestead and exemption laws, 
mechanics’ lien laws, bankruptcy laws, divorce 

laws, wills acts, statutes abolishing the com- 
mon law disqualifications of witnesses, pet- 
mitting accused persons to testify and allow- 
ing appeals in criminal causes, had no roots? 
Do any judge-made doctrines rest more 
firmly upon principles of right than these 
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statutes, or than Lord Campbell’s Act or Lord 
St. Leonard’s Act or the Negotiable Instru- 
ments Law? Do the refinements of equity 
and the ultra-ethical impossibilities which 
the chancellors imposed upon trustees have 
deeper roots or represent right and justice 
better than trustees’ relief acts? Are any 
judicial decisions more deliberately worked 
out or more carefully adjusted to the cir- 
cumstances to which they are to be applied 
than the draft acts proposed by the Conference 
of Commissioners on Uniform State Laws or 
the National Congress on Uniform Divorce 
Legislation? What court that passes upon 
industrial legislation is able or pretends to 
investigate conditions of manufacture, to 
visit factories and workshops and see them in 
operation, and to take the testimony of 
employers, employees, physicians, social work- 
ers, and economists as to the needs of work- 
men and of the public, as a legislative com- 
mittee may and often does? Failures are not 
confined to legislative law-making. The fate 
of the fellow servant rule, of the doctrine of 
assumption of risk, and of the whole judge- 
made law of employers’ liability, the Taff- 
Vale case in England, and the fate of judicial 
adjustment of water-rights in America should 
lawyers more cautious in criticizing the 
legislature. Freaks of judicial law-making 
are abundant. Spendthrift trusts are as out 
of line with right and justice as any statute- 
made institution ever was. The Exchequer 
rule as to reversal for error in admission of 
evidence, our American judge-made law of 
instructions to juries, our practice of new 
trials on the slightest provocation, and our 
whole pitfall-bestrewn practice in appellate 
courts are warnings of the evil possibilities 
even of judicial law-making. In short, crudity 
and carelessness have too often characterized 
American law-making both legislative and 
judicial. They do not inhere necessarily in 
the one any more than in the other. 

“ Pormerly it was argued that common law 
Was superior to legislation because it was 
customary and rested upon the consent of the 
governed. To-day we recognize that the 
so-called custom is a custom of judicial 
decision, not a custom of popular action. We 


make 


Tecovnize that legislation is the more direct 
and accurate expression of the general will. 
We are told that law-making of the future 





will consist in putting the sanction of society 
on what has been worked out in the sociologi- 
cal laboratory. That courts cannot conduct 
such laboratories is self evident. Courts are 
fond of saying that they apply old principles 
to new situations. But at times they must 
apply new principles to situations both old 
and new. The new principles are in legisla- 
tion. The old principles are in common law. 
The former are as much to be respected and 
made effective as the latter — propably more 
so as our legislation improves. The public 
cannot be relied upon permanently to tolerate 
judicial obstruction or nullification of the 
social policies to which more and more it is 
compelled to be committed.”’ 

JURISPRUDENCE. ‘“ Christian Science and 
the Law,” by John C. Myers, Law Notes 
(V. 2, Pp. §). 

JUVENILE COURTS. 
by J. J. Kelso, Canadian 
Review (V. xxviii, p. 163). 

LABOR AND THE LAW (Power of Congress 
to Forbid Discrimination Against Unions). Dis- 
crimination Against Union Labor — ‘“‘ Legal ?”’ 
by Richard Olney, Law Review 
(V.. xint, p. 16x). 

‘‘ For some ten years at least the tendency 
of every branch of the general government 
has been in the direction of enlarging the 
functions of the nation and belittling those of 
the several states. It is not strange if a 
reaction has set in. It would naturally first 
show itself in the judiciary, because upon that 
department falls the burden and the strain of 
accommodating the plain text of the Con- 
stitution to the wishes and wants of the legis- 
lative and executive departments. Such a 
reaction, though to be expected, would indeed 
be remarkable if it did not become excessive — 
if it did not cause the pendulum, which has 
been swinging much too far towards increas- 
ing the powers of the nation, now to swing too 
far in the opposite direction. An instance in 
point would seem to be the recent decision of 
the United States Supreme Court pronouncing 
unconstitutional those provisions of the Act 
of July, 1898, which . prohibit a carrier 
engaged in interstate commerce from 
criminating against union labor through any 
of the well-known methods by which the mem- 
ber of such a union is for that fact alone practi- 
cally denied employment by the carrier. The 
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public policy of the United States favors labor 
unions — as shown by provisions for incorpo- 
rating them with restrictions aimed to pre- 
vent them or their members from pursuing their 
ends by intimidation or other illegal measures. 
Congress manifests the same spirit and acts 
upon the same public policy when, in legis- 
lation designed to prevent or settle strikes, 
and to minimize interference with interstate 
commerce, it provides for voluntary arbi- 
trations of differences between national carriers 
and their employees, and makes the labor 
organizations concerned legal parties to. such 
arbitrations. Having thus recognized and 
promoted labor unions, Congress simply takes 
the next logical, almost necessary, step in the 
same direction when it seeks to protect the 
employee of an interstate carrier against dis- 
crimination and loss of employment simply 
because of his membership of such a union. 
How could Congress do otherwise? .. . It is 
a matter of common knowledge that all the 
material provisions of the Act of 1898 had their 
origin in the Chicago railway strike of 1894 — 
that their purpose was to prevent the recur- 
‘rence of the evils and perils so emphatically 
impressed upon the public mind by that strike 
and its accompanying incidents. All of them 
are addressed to that one great end, and all are 
parts of one comprehensive scheme for the 
accomplishment of that end. This scheme 
the decision of the Court in question antago- 
nizes, perhaps practically nullifies, by eliminat- 
ing one of its most important features, viz., 
the employee’s protection against loss of his 
job merely because of his membership of a 
labor union. The judicial department of the 
government thus puts itself in direct collision 
with the other departments — and a law which 
Congress has enacted as matter of important 
public policy, and which the executive stands 
ready to execute, the judicial department 
annuls and will not permit to be executed.”’ 
The court finds in the law an invasion of the 
liberty which the Fifth Amendment guarantees 
to employers of labor and employees alike, 
and to the argument that that liberty, so far as 
it is connected with interstate commerce 
is subject to the regulation of Congress, 


says. 
‘* What possible legal or logical connection is 

there between an employee’s membership in a 

labor organization and the carrying on of 





interstate commerce?”’ Mr. Olney asserts 
that as a matter of fact there is an intimate 
connection, known perfectly to everybody, 
and of which the court should take judicial 
cognizance. It is archaic to deal with capital 
and labor in such indiction as if dealing 
with individuals. Capital has organized and 
labor has been obliged to do the same to 
safeguard its interests. 

‘* Because of this direct and immediate 
connection between membership of a labor 
union and the carrying on of interstate com- 
merce; because an interstate carrier’s refusal 
of work to a member solely on the ground of 
such membership would in all human prob- 
ability provoke a strike more or less analogous 
to the Chicago strike of 1894; Congress was 
satisfied a situation existed which called for 
its interposition. It was possible for it to 
legislate on either of two lines. It might 
restrict the carrier’s liberty in the matter of 
the employment and discharge of employees 
or it might restrict the liberty of employees 
in the matter of initiating and maintaining 
a strike. It used its discretion against the 
last and in favor of the first named method — 
a discretion political in its essence and not 
subject to review by any other department of 
the government. 

‘“Mr. Olney finds equally untenable Mr. 
Justice Harlan’s suggestion that the liberty 
of the individual guaranteed by the Fifth 
Amendment overrules and _ controls the 
national power to regulate commerce. It 
seems to him quite irreconcilable with previous 
decisions of the same court affirming the 
right of Congress to prescribe railroad safety 
appliances and to determine the liability of 
an interstate carrier to itsemployees. ‘ Inter- 
state commerce is certainly as directly and 
seriously affected by the relations of interstate 
carriers and their employees to labor unions as 
it can be by the relations of such carriers and 
their employees iter sese.”’ 

LABOR AND THE LAW. (THE RIGHT OF 
COMBINATION). ‘‘ Recent American Decisions 
and English Legislation Affecting Labor 
Unions,”’ by Charles R. Darling, American Law 
Review (V. xlii, p. 200). 

The recent Massachusetts case of Pickett 
v. Walsh holding a strike by a union to be 
unlawful, where it arose not from a trade 
dispute with the employer, but because the 
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employer, a building contractor, worked on 
another building where non-union men were 
employed by the owner, and the two recent 
cases in the Federal courts of California 
holding unlawful a labor-union boycott of a 
dealer by declaring him ‘‘ unfair’’ because he 
employed non-union men. These decisions 
put under the ban some of the commonest 
practices of labor unions which say they 
violate fundamental principles of the law, viz., 
the right to strike and the right of peaceable 
persuasion, the one founded on the right of 
personal liberty and the other on the right of 
freedom of speech. 

In contrast with these and other decisions in 
this country the English ‘‘Trades and Disputes 
Act,” passed in 1906, does away with combina- 
tion and interference with another in his 
trade, business or employment as grounds of 
liability when the act is done in contemplation 
or furtherance of a trade dispute. The expres- 
sion ‘‘ trade dispute” is given a broad meaning, 
so as to include cases in which the dispute is 
not withthe employersof the striking workmen. 

Only Mr. Darling’s summary of his argu- 
ments can be given here. We believe the 
English position to be the more just and 
suited to the conditions of the times. 

‘The right of servants at will to strike 
should be recognized as an absolute right 
subject to no limitations whatever, 
merely an- assertion of freedom of the person 
and, therefore, not subject to any restrictions 
depending on motive, combination or other 


being 


circumstances. 

“The rule against interference or molesta- 
tion should be regarded as a rule of limited 
rather than of general application. This for 
the reason that the parties, employers on the 
and workmen on the other, are 
engaged in a contest for advantage, for 
supremacy. From the right of workingmen 
to engage in such a contest it results that the 
disadvantages suffered by employers in conse- 
quence thereof are not necessarily or presump- 
tively actionable. The act which is complained 
constituting interference is usually 
refusing to deal with a person or persuading 
others to do so, the former an absolute right 
and the latter one which, if not so broad as 
theTformer, may be exercised under a great 
variety of circumtances, as shown by the 
discussion herein. In this contest the field 


one side 


ot as 





of combat is a wide one and the contestants 
have a right to conduct their campaign 
accordingly. Acts which may advancé their 
interests in a general or indirect way should 
be regarded as lawful no less than acts designed 
to gain direct advantages in a special instance. 
The opponents of the union would limit the 
contest to a form which may be likened to 
a duel, denying the right of a general engage- 
ment or the employment of strategy, as when 
it is said that men have no right to strike to 
(to combine to strike, to state their contention 
more precisely) when they have no dispute 
with their employer. The Trade Disputes 
Act in this matter of interference, as in the 
matter of combination, has put the matter 
on a juster basis. The apparent intention 
is to make the scope of the enactment as 
broad as the contest between employers and 
workmen generally, in contrast to limiting 
it to contests between an employer and his 
workmen in individual instances. It is enough 
if the act is done in pursuit of a trade advan- 
tage, any trade advantage; it need not be an 
advantage over the immediately 
affected.” 
LEGISLATION. 


person 


** Digest of Governors’ Mes- 


sages, 1907,” N. Y. State Library, Albany, 
N. ¥., re08. 
LEGISLATION. Report of Board of Statu- 


tory Consolidation of the Legislature of the 
State of New York, J. B. Lyon and Co., 
Albany, 1908 (8 vols.) 
MUNICIPAL CORPORATIONS. 
Discretion be Exercised in the Issuance of 
Municipal Licenses?’’ by Wilmer T. Fox, 
Central Law Journal (V. Ixvi, p. 314). 
NEGOTIABLE INSTRUMENTS. (Effect of 
Seals). ‘‘ The Conflict Between Negotiable 
Instruments and Instruments Under Seal,” by 
H. W. Humble, American Law Review (V. xlii, 
p. 263). A discussion of some of the charac- 
teristics of sealed instruments and the over- 
throw in modern times of the doctrine that 
a seal destroys negotiability. 
PARTNERSHIP. ‘The Indian Law of 
Partnership,’ by S. N. Roy, Bombay Law 
Reporter (V. x, p. 82). 
PATENT PRACTICE. ‘‘ The Proposed Court 
of Patent Appeals,” by Otto Raymond Barnett, 
Michigan Law Review (V. vi, p. 441). An 


‘‘ May any 


exposition of the present unsatisfactory condi- 
tion of our practice whereby the validity or 
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invalidity of a patent often cannot be finally | case where the most trival points as wel! as t 
decided for several years, with description | the most weighty are given the same promi- ‘ 
of the bill, was before Congress, creating a | nence. 
special appellate court for patent appeals. t 
Such a court, it is believed, would be able for — , : : i 
toga Such briefs are sometimes met with at the 
years to come to keep up with its docket so ? : c 
oy ‘ present time, but they are the exception, not 
that within a few months after any patent a ; I 
vee the rule.... It is to-day as difficult to 
had been passed on at a final hearing by | , i ae n 
OY ae ‘ p ~ | find a hand-made brief as it is to find a hand- 
a circuit court its station throughout the ca : b 
; made shoe. The prevailing characteristics 
United States could be finally settled. : . ‘ 0 
io ae ee . | of the modern brief are discursiveness and 
PRACTICE. Organization of a Legal Busi- me " Be d v 
ae is . ; prolixity. In the courts of the United States 
ness,” by R. V. Harris, Canadian Law cae ap : ir 
pina : : ‘ a brief under thirty pages is the pleasing : 
Times and Review (V. xxviii, p. 157). : . ar ; fc 
. : exception and there are authentic instances 
PRACTICE. Legal Procedure and Practice : 1 
: eee é : where they have exceeded eight hundred 
in Illinois,’ by M. J. Gorman, Canadian . 4 . al 
ae : ae ts ats printed pages. Valde deflendus! What is 
Law Times and Review. (V. Xxviii, p. 147). east at Wie Reel deeaie toe 0 ‘aon tileencd de 
bie me, S, is, ormed, 
PRACTICE (BRIEF MAKING). “Is Brief eetpangsretels ‘ap os 
: af a a also true of the state courts. It seems to be 
Making a Lost Art?”’ by Alfred C. Coxe, Yale : 
# «i thought that quantity and not quanlit) is 
Law Journal (V. xvii, p. 413). Judge : . ; Jan 
: : ; ag what will most surely convince the cour 
Coxe is very decidedly of the opinion that : 
the brief of to-day is usually too long, that the th 
standard has deteriorated. ‘“ Why it is that the art of brief making has a 
“Half a century ago, when the law was | declined? There is more average ability in ‘he us 
more of a science and less of a business than | profession to-day than ever before. ‘he tic 
it is to-day, the lawyer took a personal pride | twentieth century lawyer is as able and indus- at 
in presenting to the court the best product | trious as his brother of a half century avo. int 
of his brain which hard and conscientious | What, then, is the reason? May it not be rac 
labor could produce. He did not delegate | found in the changed environment and ‘he per 
this work to stenographers, clerks and office | intense activity of modern life? To kcep tal 
boys. He did not patronize law factories | pace with the age, the lawyer is compelled to ber 
where briefs are quoted at so much per dozen, | resort to modern methods. Where there was be 
with a liberal discount for cash. He sat alone | one report to examine there are now a hundred; res 
in his library, often at night; and did not | where there was one statute to construe there opi 
abandon his task until he had reduced the | are now fifty; where there was a page of wot 
facts to their last analysis, stated the principal | testimony to review there is now a volume. pen 
questions of law and had cited one or perhaps | Small wonder that the lawyer of to-day secks P 
two, leading authorities in support of those | the assistance of digesters, stenographers and Pro 
propositions which might be regarded as | typewriters. The result is not a carefully (V. 
debatable. Occasionally there was a short | thought-out argument; it is a digest. Every- P 
quotation from a report or text-book, but | thing bearing on the issue is found in the for | 
generally the judges were expected to examine | modern brief — somewhere. It is, however, Lax 
the authorities at fountain head. Those | so hidden in the wilderness of quotations P 
having an indirect bearing or based on doubtful | from record and reports that it is apt to “Su 
premises were ruthlessly cast aside; it was the | escape the attention of the most care/ul Mic 
survival of the fittest. The single purpose | reader. At almost every term of court valu 
of the brief was to put the court in possession | several of these bulky volumes appear.” in t 
of the salient features of the case in as few Whether Judge Coxe is correct in his Mr. 
words as possible. The writer of the brief | comparison of the brief of to-day with that can 
did not waste his time and energies in arguing | of earlier times this department does not coun 
inconsequential and technical exceptions. He | pretend to say. The laudator temporis acti | diffe 
knew that ‘ judges are people,’ and that even | may always fairly be asked if he has not | betw 
the most careful and conscientious judge can | compared the exceptionally good early work disag 
ut ment 


hardly avoid being prejudiced against a ‘ with the exceptionally poor of to-day. B 
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there is much truth in these following para- 
graphs: 

‘What is the explanation of this unques- 
tioned tendency to prolixity? In a word, 
it is due, I think, to the ease with which speech 
can be converted into type by modern methods. 
Human beings like to discourse. It requires 
no great mental or physical exertion to lean 
back in one’s easy-chair and pour out floods 
of erudition into the ears of a stenographer, 
whose rapid pen catches and holds captive the 
inspired thoughts until they are embalmed 
forever in imperishable type. While the 
modern brief maker is lying back in ease the 
ancient brief-maker was bending over his 
desk and laboriously writing down each 
sentence. 


“T fully realize that any one who advises 
the abolition of dictation will be regarded as 
a hopeless reactionist, but I submit that its 
uses should be greatly curtailed in the prepara- 
tion of opinions and briefs. This should be so, 
at least, until the habit of putting thought 
into the fewest possible words has been 
acquired by a careful apprenticeship with the 
pen. Undoubtedly it is more luxurious to 
talk to a human writing machine than to 
bend over the desk, pen in hand, but can there 
be a doubt as to which produces the best 
results? Is it not certain that the forty-page 
opinion and the four-hundred page brief 
would disappear, if in their preparation the 
pen were substituted for the mouth?”’ 

PROPERTY. ‘‘ Impartible Estates as Family 
Property,” by S. V., Madras Law Journal 
(V. xviii, p. 1). 

PROPERTY. ‘‘ Permissive Waste by Tenants 
for Life or Years,”’ by G. S. Holmested, Canada 
Law Journal (V. xliv, p. 175). 

PROPERTY. (Rights of Surface Drainage). 
“Surface Water in Cities,’’ by John R. Rood, 
Michigan Law Review (V. vi, p. 448). A 
valuable examination of the state of the law 
in this country on this important subject. 
Mr. Rood believes that no hard and fast rule 
can be applied to all cases in either city or 
country and is emphatic in his statement that 
different rules are called for by the difference 
between rural and urban conditions. He 
disagrees, however, with Washburn’s state- 


ment that the natural right of drainage from’ 





the upper to the lower land, where recognized, 
had no application to land in cities. ‘‘ There 
is little or nothing to justify this statement,” 
he says. ‘‘ Wherever the civil law rule has 
been recognized, the right of surface drainage 
has been recognized, in the cities as much as 
in the country, due allowance being made for 
change of circumstances; and in states claim- 
ing to follow the so-called common law rule, 
so far as they have admitted a right to drain- 
age of surface water at all, as in ravines, the 
right has been protected as to city property 
as much as in its application to rural land.” 

The so-called common law or Massachusetts 
rule that there is no right of drainage for sur- 
face waters outside of grant or prescription 
and that a man may improve his land as he 
sees fit without regard to whether he causes 
his surface water to stand in unusual quanti- 
ties on other adjacent lands, or to pass over 
it in greater quantities or in new direction 
he declares to be an error. This doctrine 
he declares, is inconsistent with the doctrine, 
nowhere denied and enforced in Massachusetts, 
that a man is liable for casting water from 
his roof so that it runs upon his neighbor’s 
land, though the eaves do not overhang. 
Several courts have claimed to follow this so- 
called common law rule, but a number of 
them have nevertheless refused to follow it to 
its logical conclusion. 

Mr. Rood finds the law of the majority of 
the states and England to be the rule he ap- 
proves, that the proprietor above is entitled 
to the natural flow of the surface water, but 
can do nothing to aggravate the burden on 
the proprietor below. 

PROPERTY (Remainders). ‘‘ Vested and 
Contingent Remainder,’’ by Albert M. Kales. 
Columbia Law Review (V. viii, p. 245). 
Continuing Professor Kales’ arguments in 
behalf of a new classification of remainders 
previously noticed. 

PUBLIC POLICY. ‘ Should Trial by Jury 
be Abolished,’ by Hal. W. Greer, American 
Law Review (V. xlii, p. 192). Arguing the 
affirmative of the question. 

RAILROAD REGULATION (Valuation). 
“Railway Valuation—Is it a Panacea?” 
by Jackson E. Reynolds, Columbia Law 


Review (V. viii, p. 265). Declaring that 
“there seems to be a growing tendency in 
exalted quarters to regard the propaganda of 
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railway valuation as a panacea for all the ills 
of the present railway situation, in so far as 
it involves the incidence of rates upon the 
shipping public,” and regarding panaceas with 
misgiving Mr. Reynolds analyzes this one. 
The superhuman task of rate-making, he says, 
is sorely in need of a rule of thumb of easy 
application. This fact and the “ very general 
superstition that under the guise of freight 
tolls the railways levy tribute on the public 
for the payment of dividends on watered stock” 
have tended to make this new doctrine popu- 
lar. In simplest terms the rule of. thumb 
is ‘‘ that a railroad is not justified in adopting 
a schedule of rates which as a whole produce a 
revenue more than sufficient to defray the 
running expenses and yield ‘a fair interest 
return upon the fair value of the property 
employed in the enterprise.’ ”’ 

Dodging the difficulty of 
‘“‘ fair interest return ’’ is by assuming for the 
discussion that it would be six per cent and 
ignoring utterly that of determining the “‘ fair 
value’’ the author concedes for the sake of 
argument that the rule proposed is of sub- 
stantial assistance in deciding the ‘‘ reason- 
ableness of the rates of public service cor- 
porations whose operations are in their nature 
localized within a single jurisdiction, and 
whose activities are in other respects less 
complex than those of the great railroads.”’ 

“* After the filing of the referee’s report as to 
the ‘ fair value of the property devoted to the 
public use’ in such cases, and making allow- 
ance for running expenses and depreciation, it 
needs only the application of the multipli- 
cation table, using our agreed six per cent 
as the multiplier, to arrive at a conclusion as 
revenue to be allowed 
Then to learn whether 
reasonable it is only 


deciding what a 


to the reasonable total 
a defendant company. 
an individual rate is 
necessary to divide the total revenue by the 
total number of units sold within the period 
under investigation. The quotient represents 
the reasonable rate and if the prevailing rate 
is higher it can be reduced so as‘to conform 
to that quotient without resulting in confisca- 
tion within the meaning of the Federal con- 
stitution.” 

This method utterly breaks down when 
applied to the great railroad systems. Take 
a two-cent-fare law, for instance, within a 
single state. We find the fair valuation of the 





system and separate the passenger from the 
freight receipts, but two questions loom up. 
What is the value of the portion of the prop- 


erty devoted to passenger business and what 
proportion of the total disbursements js 
to be attributed to it? The sponsors of the 
panacea have not worked out this detail, 
Various methods all arbitrary, have been 
adopted. Some divide the unassignable dis- 
bursements in the ratio indicated by the vross 


revenues of the two branches of the business, 


others on a “ wheelage ”’ basis and still others 
on the basis of locomotive mileage. The 
Interstate Commerce Commission has mani- 
fested its preference for a division in the pro- 
portion which the respective train miicage 
bears to the total mileage of train earning 
revenue. Each side in a litigation will adopt 
the method which will make the best showing 
in support of its contentions and neither will 
be able to give any logical reason for the 
basis adopted. 

‘The second case may be well illustrated in 
an attempt to use the fetich in order to <cter- 


mine the reasonableness of a single ratc, as 


for example the carload rate on wheat !rom 
Buffalo to New York. Giving a refcree’s 
valuation of each of the half dozen trunk 


lines at a figure different from the other five, 
and a report as to the annual expenses and 
revenues of each line varying in the 
manner (as would necessarily be the case), 
we do not need the experience of litigation to 
assure us that the rate would not be different 


same 


on any one line from what it was on all the 
others. The one element of competition 
would prevent any application of the theory 


discussed in the introductory paragraphs of 


this article. But such a case aside, it is so 
apparent as to be axiomatic that such a 
formula is of no practical use-in determining 


how a reasonable aggregate revenue of a 
company should be distributed among the 
nine or ten thousand articles of commerce 


moving in railroad traffic in shipments vary- 
ing as they do one from another in value, 
bulk, risk of carriage, weight, distance carried, 





expense of handling, volume of traffic, and , 
numerous other characteristics influencing 

the rate.” 
‘These two cases indicate that the scope 
cases 


of the proposed test is limited to those 
where the reasonableness of the total revenues 
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of a carrier or the rate schedule as a whole is 
called in question.”’ 

But on account of the conflict of jurisdiction 
between state and federal governments it is 
useless when applied to an interstate road on 
account of the impossibility of making a 
fair division for jurisdictional purposes _ be- 
tween the federal authority and the various 
states. If the jurisdiction could be lodged 
in the federal government the question of the 
reasonableness of a schedule as an entirety 
would, however, become at least as simple as 
the corresponding questions involving the 
rates of gas, water and traction companies. 
Constitutional amendment or the sort of 
constitutional construction ’’ recently ad- 


“c 


vocated by the secretary of state are the only | 


two ways this can be brought about. Mr. 
Reynolds thinks that the more probable of 
these two is that the Supreme. Court would 
countenance the assertion by the Interstate 
Commerce Commission of a jurisdiction over 
all the rates of railroads engaged in interstate 
commerce, -whether the rates are -imposed 
upon an intra-state or an interstate movement. 
He finds in the commission, in Congress and in 
the courts a tendency toward this result, 
which if finally reached will be of undoubted 
value in simplifying the rate question. 

RES JUDICATA. ‘ Erroneous Decision on 
a Point of Law,” by C. S. Bhashyam, Allaha- 
bad Law Journal (V. v, p. 71). 

TAXATION. The “ Taxation of Inheri- 
tances,’’ by Joseph F. McCloy in the Business 
World for March (V. xxviii, p. 113) is a con- 
sideration of the legislation suggested by 
President Roosevelt. 

TORTS. (Conversion). ‘‘ The Test of Con- 
version,’”” by George Luther Clark, Harvard 
Law Review (V. xxi, p. 408). Arguing that 
upon principle ‘“‘ in order to constitute a con- 
version there ought to be coupled with the act 
of intermeddling the intent to deprive the 
plaintiff permanently of all his rights in the 
chattel an element which was present in 
the early history of the action.” If the de- 
fendant claims the chattel claiming only a 
\bnited interest as a right to use it for a month 
or a lien on it, the plaintiff would be protected 
by his action on the bailment of replevin or of 
case. By giving a count in case and one 
in trover, if he failed to prove the intent per- 
maneéntly to deprive required under this test 








he could still recover in case and not be thrown 
out of court. 

TORTS (see Property). 

UNIFORMITY OF LAW. (United States). 
‘* Uniformity of Law in the Several States as 
an American Ideal. I. Case Law,” by William 
Schofield, Harvard Law Review (V. xxi, p. 416). 

“The accumulation of case law and statutes 
in the United States has reached such pro- 
portions that it demands serious attention 
from all who are engaged in the serious study 
or the administration of the law. ... In 
this paper it is proposed to consider the best 
method of avoiding the dangers arising from 
the accumulation of case law.” 

The attempt to reduce the volume of reports 
by omitting reports of cases has failed because 
‘‘the bar seems to feel instinctively that the 
strength of the case law comes largely from 
the fact that judges have given their reasons 
publicly for their decisions. Without 
weakening this main pillar of the judicial 
system and of the common law much may be 
done by the highest courts, in the exercise of 
their discretion, to shorten reports by filing 
mere resolutions or conclusions in cases requir- 
ing no extended Something 
has been done by publishers to reduce the case 
law to manageable bulk, but 


reasoning.”’ 


‘it remains for 
lawyers and judges to devise and adopt some 
rational method of dealing with the precedents 
which will prevent their. increasing volume 
from causing danger to the law. 

‘““ One practical problem in dealing with the 
precedents is to evolve some principle of 
selection by which the cases that are useful 
as precedents may be separated from those 
which are useless to all but the parties. This 
ought not to be done or attempted by an 
exercise of legislative power such as the periodi- 
cal revision and consolidation of the statutes 

but should be. brought about by a 
process of natural development, by common 
consent,- through the competition of different 
methods of dealing with the subject. 
Just as Littleton’s Tenures and Blackstone’s 


Commentaries acquired almost unques- 


tioned authority in the historical develop- 
ment of the law. Under the new method 
of study by cases it seems not impossible 
that some collections of cases may attain 
similar rank.” 

But the great question is the manner in 
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which the cases are studied and used. Little 
changes will result from the increase in the 
number of cases habitually studied and 
issued as illustrations and valuable only for 


the principles embedied and applied. This | 


course must now be adopted more generally 
and applied more vigorously if the law is not to 
be lost in the mere accumulation of cases. 
Before proceeding to discuss the efficacy in 


preserving unity of this method of dealing 


the precedents Judge Schofield considers 
results of a conspicuous case where the 
failed to follow principle — Lawrence v. 
The difficulties arising from this erron 
decision allowing a third person to sue up 
contract illustrate the way in which incor 
decisions cause variations in the law. 
discussion closes the present installment. 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 


(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
Company, St. Paul, Minnesota, atascentseach. In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 


ATTORNEY AND CLIENT. (Disbarment for 
Contempt.) Nev.— The Suprenie Court of Nevada 
was recently called upon to sustain its dignity as 
against certain statements made:by one of the 
district judges of that state. The case is reported 
in 93 Pac. Rep. 997, under the title Jn re Breen. 
A murder case tried before respondent had been 
appealed to the Supreme Court. After the de- 
cision by the appellate court the district attorney 
in open court made certain statements relative to 
the opinion handed down by the Supreme Court, 
upon the conclusion of which respondent, who was 
presiding judge, stated that he heartily commended 
the remarks and made a statement of his own 
which he directed to be entered in the court 
records in connection with that of the district 
attorney in which he severely criticised the opinion 
of the Supreme Court ‘‘as being an abnormally 
strange document,’’ and ‘‘ whether or not it was 
made for the purpose of bolstering up a decision 
which to my mind is neither founded on law or 
supported by fact;” ‘‘ reprehensible, as a modifi- 
cation I shall say —reprehensible if the court 
knew what it was doing, pitiful if it did not.’ 
Citation was issued to respondent to show cause 
why he should not be adjudged in contempt of 
court and his name stricken from the roll of 
attorneys. His answer denied intentional dis- 
respect and alleged that his remarks were due to a 
misunderstanding. The Supreme Court however 
directed that he be suspended from practice until 
further order and that he cause the expunging 
from his court record of the objectionable state- 
ment. In the contempt case in the same connec- 
tion, In re Breen, 93 Pac. Rep. 1004, it was decided 
that no further punishment than such as had been 
meted out in the disbarment proceedings should 
be inflicted as if that should be done it would be 
in the nature of double punishment. 

BILLS AND NOTES. (lIllegality of Considera- 
tion.) Mass. — Decisions involving the validity 
of contracts as dependent on the legality of con- 
sideration are of frequent occurrence but that of 
the Supreme Judicial Court of Massachusetts in 
Kennedy v. Welch, 83 N. E. Rep. 11, discusses 
some phases of the question of rather unusual 





interest. The note in suit was given in considera- 
tion of release of liability on another note and 
dismissal of an action thereon. The consideration 
of the original note was the transfer of a liquor 
license in violation of law. The court held that 
the illegality permeated the entire transaction and 
that as the first note was invalid, the dismissal of 
an action on it furnished no valid independent 
consideration for the new note. 


COMMERCE. (Boycott — Anti-Trust Law.) 
U. S. Sup. Ct. — Few, if any decisions more import- 
ant to labor unions have ever been handed down 
by the courts than that of Loewe v. Lawlor, 28 
Sup. Ct. Rep. 301. The case was heard on de- 
murrer to the complaint which alleged that com- 
plainants were manufacturers of hats at Danbury, 
Conn., and engaged in interstate trade in many 
other states, and practically dependent thereon 
for the disposition of their product; that defend- 
ants were members of the United Hatters of North 
America and combined with The American Federa- 
tion of Labor; that they were attempting to force 
all hat manufacturers to unionize their establish- 
ments and on refusal of complainants to do so, had 
instituted a boycott against them and such dealers 
as handled their hats; that the combination was 
so nearly complete that seventy out of eighty-two 
manufacturers had acceded to their demands; 
that the acts of defendants constituted a violation 
of the Act of Congress of July 2, 1890 [26 Stat. 
209 c. 647, U. S. Comp. Stat. 1901, p. 3200] en- 
titled ‘‘ An Act to Protect Trade and Commerce 
against Unlawful Restraints and Monopolies ”’ 
and asked for three fold damages under that act. 

It was claimed that the statute was not appli- 
cable to labor unions and the demurrer to the 
complaint was sustained by the circuit court. The 
Supreme Court reviewed, to some extent, the his- 
tory of the legislation and directed that the 
demurrer be overruled. The complainants in 
selling their hats in the various states were held to 
be engaged in interstate commerce; thus bringing 
the boycott within the terms of the anti-trust act. 


As the Federal Anti-Trust Law has at divers 
times since its enactment, been held applicable to 
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combinations of laborers by the Federal Courts 
the particular importance of this decision in law is 
in the confirmation of these previous opinions. 
That a boycott is one of the most unreasonable 
forms of restraint of trade has long been recog- 
nized in all jurisdictions. It would seem to be 
sufficiently obvious that as the complainants were 
engaged in interstate commerce the acts of the 
defendants complained of were in restraint of that 
trade. The chief importance of this decision bids 
fair to be political, however. It remains to be 
seen whether organized labor can get enacted by 
Congress, for its benefit in America, even more ex- 
traordinary exemption from civil liability than it 
has succeeded recently in obtaining in England 


from Parliament. 
B. W. 


CONSTITUTIONAL LAW. (Discharge of Ser- 
vant because of Membership in Labor Organiza- 
tion.) U. S. Sup. Ct. — The roth section of the 
Act of Congress of October 1, 1888, 25 Stat. 501, c. 
forbidding employers to threaten employes 
with loss of employment or to unjustly discrimi- 


1063, 


nate against any employe because of his member- 
ship in a labor organization, was held invalid by 
the United States Supreme Court in Adair v. 
United States, 28 Sup. Ct. Rep. 277, as being in 
violation of the 5th Amendment to the Federal 
Constitution, declaring that no person shall be 
deprived of liberty or property without due process 
of law. The court holds that such liberty and 
right embraces the right to make contracts for the 
purchase and sale of labor and that the act in 
question constituted an unlawful invasion thereof. 
As to the suggestion that the law should be upheld 
as being within the power of Congress relating to 
interstate commerce, it holds that the relation of 
an employe to a labor organization can have no 
bearing in the eye of the law upon the commerce 
which the employe may be.called upon to assist in 
carrying on under the terms of his employment 
and that his fitness for labor and diligence in dis- 
charge of his duties can not be held in any way 
dependable upon his membership or non-member- 
ship in a labor union. 


Much unfair criticism has been directed by 
organized labor against this decision, and numer- 
ous newspaper articles and headlines have chroni- 
cled it as a judicial attack upon labor, and as an 
evidence of hostility on the part of the courts. As 
a matter of fact the question is not a new one, and 
the decision of the Supreme Court of the United 
States is entirely in harmony with numerous de- 
cisions of the State Courts on similar statutes, 
Organized labor would hardly favor a statute 
which should deny to a workman, as an indi- 
vidual, the right to quit an employment because 





the employer employs some persons who were not 
members of a Union, or who were otherwise dis- 
tasteful to him, and it can hardly demand that an 
employer shall be compelled by law to keep in his 
employment persons whom he does not desire, or 
to give his reasons for discharging them. 
ANDREW A. BRUCE. 


COMMERCE. (Power of Commission.) U. S. 
Cc. C., S. D., N. Y. — Considerable interest is ta] 
in the decision of the United States Circuit Co 
in the case of Interstate Commerce Commissio1 
Harriman et al., 157 Fed. Rep. 432, on account 
the prominence of the defendants and the notori 
attendant upon some of their recent financial a1ii 
railroad operations. The proceeding arose out | 
the refusal Harriman and Kahn |» 
answer certain questions propounded by the In 
state under a resolut 
passed by it providing for investigation of op: 


of Messrs. 


Commerce Commission 


tions in which these gentlemen were interested 
connection with the Union Pacific and other r 
roads. Several grounds of objection to the qu 
tions were urged by respondents, one of the mvt 
important of which was the contention that C 
gress had no power to legislate on the mattcrs 
under consideration and could not therefore iny 
tigate nor delegate to the Commission any pow 
The court held that notwit 
standing the fact that Congress might not ha 
the power to punish malfeasance by officers 
corporations engaged in interstate commerce, \:t 
the matters here sought to be investigated wi 
such as might tend to defeat the purposes of valid 


of investigation. 


Federal legislation. To quote the language of t 
court: ‘‘ No person or company can engage in an\ 


commercial occupation without capital and 1 


management and investment thereof is as much a 
commercial instrumentality as is a locomotive 
an engineer, and that the power of Congress « 
tends over all instrumentalities of commerce is no 
longer doubtful. . To me it seems 
that financial regulation of corporations engaged 
in interstate commerce is a regulation of ‘that 
commerce by regulating its most potent instru- 
mentality.”’ It held that, with 
exceptions, respondents should be compelled to 
answer any of the questions propounded. 
CONSTITUTIONAL LAW. (Regulating Hours 
of Labor by Women.) U. S. Sup. Ct. — The 
Oregon law regulating hours of employment of 
women in laundries is held valid by the United 
States Court. The provides 
that no woman shall be employed in any mechani- 
cal establishment, factory, or laundry more than 
ten hours in any one day. The law was held con- 
stitutional by the Oregon Supreme Court in State 
v. Muller, 85 Pac. Rep. 855 and the decision 


clear 


was certain 


Supreme statute 
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affirmed by the United States Supreme Court in 
Muller v. Oregon, 28 Sup. Ct. Rep. 324. The 
decision proceeds on the theory of the inherent 
difference in physical structure of the two sexes 


‘and the necessity of protecting women both for 


their own sakes.and the welfare of posterity. The 
claim against its validity was based on the 14th 
Amendment to the Constitution. In holding 
that contention without merit the court said: ‘‘ The 
limitations which this statute places upon her 
contractual powers, upon her right to agree with 
her employer as to the time she shall labor, are not 
imposed solely for her benefit, but also largely for 
the benefit of all. 

We have not referred in this discussion to the 
denial of the elective franchise in the State of 
Oregon, for while that may disclose a lack of politi- 
cal equality in all things with her brother, that is 
not of itself decisive. The reason runs deeper, 
and rests in the inherent difference between the 
two sexes, and in the different functions in life 
which they perform. 

For these reasons, and without questioning in 
any respect the decision in Lochner v. New York, 
[198 U. S. 45, 49 L. Ed. 937, 25 Sup. Ct. Rep. 539], 
we are of the opinion that it cannot be adjudged 
that the act in question is in conflict with the 
Federal Constitution, so far as it respects the work 
of a female in a laundry, and the judgment of the 
Supreme Court of Oregon is affirmed.” 


So far only two decisions have denied, in any 
way, the right of the state to reasonably regulate 
the hours of employment of women, — that of 
Ritchie v. People, 155 Ill. 98, and People v. 
Williams, 81 N. E. 778. 

The first of these was largely decided on the 
now discredited theory that legislation of this kind 
must be omnibus in order to escape the charge of 
class-legislation, and the second on the ground 
that the act, which only forbade labor between 
six o’clock P.M. and nine o’clock A.M., did not ap- 
pear to the New York Court to be promoted by the 
desire to protect the health of the women con- 
cerned, the Court absolutely overlooking the fact 
that morals, and not health, were the main objects 
of legislative concern, and that the state is as much 
interested in the one as in the other. The ques- 
tion is still an open one, however, as to how far 
the Supreme Court of the United States will and 
should go in opposing the individual opinions of its 
members as to the necessity of a regulation (which 
is pre-eminently a question of fact and not of law) 
to the opinions of the State Courts and the State 
Legislatures. The Fourteenth amendment was 


certainly adopted solely for the purpose of pre- 
venting oppression, and not for the purpose of 
tying the hands of the state when it sought to pro- 





tect the lives and health of its citizens. It would 
certainly seem that the local legislature and the 
local courts are better able to judge of the fact as 
to whether or not certain employments are injuri- 
ous, or hours of labor too exacting, than a caurt 
thousands of miles from the scene of the indus- 
try, which can only view the case from the library 
and the printed record. This fact the Supreme 
Court of the United States seems to have fully 
recognized until called upon to announce its judg- 
ment in the case of Lockner v. New York, 198 
U. S. 45, and this last mentioned decision stands 
by itself, and cannot on principle be reconciled 
with any of its predecessors. 
ANDREW A. BRUCE. 


CONSTITUTIONAL LAW. (Regulation of 
Rates.) N.Y. Ct. of App. — The New York Legis- 
lature in 1905 passed a law providing for the 
appointment of a commission to determine, upon 
complaint of municipal authority or consumers, 
the maximum price to be charged for service by 
gas and electric light companies. The validity of 
the statute is considered by the New York Court of 
Appeals in Trustees of Saratoga Springs v. Sara- 
toga Gas, E. L. & P. Co., 83 N. E. Rep. 693. The 
statute was attacked on 
grounds, only one of which is held by the court to 
be meritorious, though an elaborate discussion is 
It was claimed that the act 


several constitutional 


given of the others. 
was an unconstitutional delegation of legislative 
power to the commission and so blended legislative 
and executive or administrative powers as to 
violate the Federal Constitution, guarantying to 
every state a republican form of 
Reference is made by the court to the fact that at 
the time the Federal Constitution was adopted, 


government. 


the highest judicial tribunal in New York was 
composed of the memebers of the State Senate and 
certain other judges and brushes aside at once the 
unconstitutionality on that 
Reference is made to the inability of the legislature 


claim of ground. 
to examine into and determine upon the question 
of reasonableness in rates for each particular gas 
company in the state and to the fact that matters 
of that character such as regulation of rates of 
carriers are now very generally. put in the hands 
of boards of commissioners, and while stating that 
the considerations of convenience or necessity 
would not justify overriding the constitution, 
they may be taken into consideration on the 
question as to how far the principle preventing 
delegation of legislative power may be considered 
to extend, and holds that the constitution is not 
violated in that respect in the case at bar. The 
statute enacts that ‘“‘ the price so fixed by the 
commission shall be the maximum price to be 
charged for a term of three years and until after 
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the expiration of such term, such commission shall 
upon complaint as provided again fix the price of 
gas or electricity.’’ The only persons authorized 
to make complaint are municipal officers or cus- 
tomers or purchasers of gas or electricity, and no 
such right is given to the corporation furnishing 
the service. This is held by the court to be in 
violation of the 14th Amendment to the Federal 
Constitution, providing that no state shall deny to 
any person within its jurisdiction the equal pro- 
tection of the laws. 

COPYRIGHTS. (Musical Compositions.) U.S. 
Sup. Ct.— The decision of the United States 
Supreme Court in White-Smith Music Publishing 
Co. v. Apollo Co., 28 Sup. Ct. Rep. 319, has been 
the cause of considerable comment. The question 
involved was whether the manufacture and sale of 
perforated rolls to be used in connection with 
mechanical piano players was an infringent of the 
copyright on musical compositions. The court 
discusses the manner in which these rolls are pre- 
pared and the use to which they are put and while 
recognizing the fact that manufacturers thereof 
are enabled to use musical compositions for which 
they pay no value, holds that the copyright laws 
are not thereby violated. 

CRIMINAL LAW. (Conspiracy.) U.S. D. C., 
Colo. — The indictment in United States v. Keitel, 
157 Fed. Rep. 396, alleged that the defendants had 
entéred into a conspiracy to cause certain persons 
to make entries of coal lands in their own names 
to be paid for by money furnished by a corporation 
in which defendants were interested and to whom 
the lands were to be conveyed. The first count 
charged these acts as constituting a conspiracy 
to defraud within section 5440 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 3676.] The 
second count alleged the same acts to constitute 
a conspiracy to commit a crime against the United 
States in violation of section 4746 of the Revised 
Statutes as amended, [U. 5S. Comp. St. 1gor, p. 
3279], Which provided punishment for the making 
or presentation of certain false and fraudulent 
affidavits, declarations, certificates, etc., pertain- 
ing to matters within the jurisdiction of the Secre- 
tary of the Interior. In referring to the first count 
the court says that it is necessary to look to the 
common law to determine what constitutes a 
conspiracy within the meaning of section 5440 
and comes to the conclusion that the acts charged 
do not make out a crime; that ‘‘ the entrymen 
were qualified as such, they obtained no nfore 
land than the acreage limited by the act and they 
paid the price fixed by Congress. The act does 
not denounce what they did as criminal, nor does 
it place a prohibition against their conduct so 
that we can say their acts are therefore unlawful.” 
In regard to the second count it was held that the 
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charge therein contained did not relate to “ mat- 
ters within the jurisdiction of the Secretary 
the Interior ’’ as that phrase is used in sect 
4746. Motions to quash both counts were si 
tained. 

CRIMINAL LAW. (Limited Parole.) Va. 
The case of Scott v. Chichester, 60 S. E. Rep. « 
involves a determination by the Virginia Supre1 
Court of Appeals of the effect of the parole o 
person imprisoned in the city jail on the comput 
tion of his sentence when retaken for violation 
the parole. Plaintiff had been sentenced t 
term of imprisonment of eight months for an u 
lawful assault and after serving a part of tl 
period was released on suspension of judgment 
Subsequently he was found guilty of another 
offense and on the theory that he was simply « 
on probation was remanded to jail to serve t! 
On the part of accus 
it was claimed that the sentence being origina 


remainder of his sentence. 


for a definite time, which expired at a certain dat 
could not thereafter be extended by the fact that 
during a part of this period he had been relea 
from custody. The court refers to the 
Cleek v. Commonwealth, 21 Grat. 777, as author 
on the question of re-imprisonment of a prisoner 
after escape, but draws a distinction between that 


case 


class of cases and the present one and holds t 
prisoner entitled to release at the date set in t 
original sentence. 

CRIMINAL LAW. (Spring Gun.) Wash. 
Spring gun cases are rather infrequent, but 
Marfaudil 
Washingt 
Defendant had arranged a gu 


interesting example is found State v. 
g2 Pac. Rep. 939, decided by the 
Supreme Court. 
in his trunk in such a way that the opening of tl 
trunk would discharge it. His landlady on goi: 
to his room to make the bed found the key to tl 
trunk and with no apparent object other than to 
satisfy her curiosity opened it and was killed by 
shot from the weapon concealed within. Defend 
ant was convicted of murder in the second degre« 
and appealed. The conviction was reversed on 
account of errors in course of selection of the jur\ 
and erroneous statements by the trial court but 
the appellate tribunal took occasion to say that a 
warning by accused to decedent would be no de- 
fense unless her act was with intention to cause 
self destruction nor would a lack of intent to kill 
the particular person who fell a victim be ar 
excuse. 

CRIMINAL LAW. (Verdict in Absence of 
Accused.) Ala.— A novel question of criminal 
law is presented in the decision of the Supreme 
Court of Alabama in Harris v. State, 45 So. Rep. 
216. Harris was tried for murder and while he 
.and his counsel were absent from the court room, 
the jury brought in a verdict of guilty of murder 
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in the second degree, and were thereupon dis- 
charged. After learning these facts accused and 
his attorney went into the court room and the 
judge recalled the members of the jury who were 
still in or near the court house. The verdict was 
read to them and they were asked if that was their 
verdict, and some or all of them replied it was. 
Accused then applied for his discharge on the 
ground that the verdict was invalid and that he 
could not be retried because of having once been 
put in jeopardy. The court refers to several 
cases having more or less bearing upon the ques- 
tions involved and comes to the conclusion that 
accused cannot be retried and will have to be dis- 
charged from further prosecution. 

DEEDS. (Defective Acknowledgment.) Tex. 
Ct. of Civ. App. — The right to introduce parole 
evidence to show that an acknowledgment of a 
conveyance of separate property of a married 
woman was properly taken, notwithstanding de- 
fects in the certificate, was passed upon by the 
court of civil appeals of Texas in Veeder v. Gilmer, 
105 5. W. Rep. 331. The action was one of tres- 
pass to try title. Plaintiff was the grantor in the 
conveyance alleged to have been invalid and 
defendant the grantee. Defendant by cross- 
proceeding asked correction of the defective 
acknowledgment. Plaintiff’s plea of limitations 
to this proceeding was sustained, but the court 
held that the conveyance was not absolutely void 
and that parole evidence might be introduced to 
show that the acknowledgment was properly 
taken merely for the purpose of making the deed 
color of title under which adverse possession might 
be claimed but not for the purpose of establishing 
it as directly conveying title. 

DIVORCE. (Legitimation of Issue of Subsequent 
Marriage.) N. Y. Ct. of App. — The New York 
Court of Appeals recently decided a knotty ques- 
tion as to legitimacy in the case of Olmsted v. 
Olmsted, 83 N. E. Rep. 569. All parties to the 
action claimed as remainder men through their 
father who was life tenant under a devise to him 
for life with remainder to his ‘ lawful issue.” 
The father having abandoned his first wife and 
family of four children in New York, went to New 
Jersey where he again married without having 
obtained a divorce. Two children were born as 
issue of this unlawful wedlock. Subsequently he 
removed with his second wife and their children to 
Michigan where he instituted divorce proceedings 
against his first wife by publication. She received 
no notice of the proceedings and a decree for 
divorce was awarded to her husband who there- 
upon went through another marriage ceremony 
with his second wife. The first wife thereafter 
obtained a judicial separation in New York by 
proceedings in which her husband appeared by an 





attorney. By the law of Michigan the inter- 
marriage of parents legitimizes their offspring. 
The New York Court held that the Michigan 
Court never obtained jurisdiction of the person 
of the first wife, that its decree of divorce was 
therefore not a judgment which it was bound to 
respect, and that the subsequent marriage was 
invalid and did not operate as a legitimation of the 
issue of the second wife. Adams v. Adams, 154 
Mass. 290, 28 N. E. 260, 13 L. R. A. 275, is 
cited in the opinion as involving very similar 
questions. 

EQUITY. (Adequacy of Remedy at Law.) 
Mass. — The defense of adequacy of remedy at 
law was held by the Supreme Judicial Court of 
Massachusetts In Russo v. Chapin, 83 N. E. Rep. 
308, available to defendant in a suit to cancel a 
bond given under a statute which plaintiff alleged 
to be void. The court held that its invalidity 
might be pleaded and determined in any action 
for breach of the bond and a decision against its 
constitutionality pleaded in bar in any other 
action for different breaches so as to not make it a 
case for equitable cognizance on the ground of 
multiplicity of suits. 

HIGHWAYS. (Injuries to Automobile from 
Defects.) Mass. —Is an automobile a carriage 
within the meaning of a statute providing that 
highways shall be kept in repair at the expense of 
a city or town so as to be reasongbly safe and con- 
venient for travelers with carriages? The Supreme 
Judicial Court of Massachusetts, in the case of 
Doherty v. Town of Ayer, 83 N. E. Rep. 677, holds 
that it is not. The highway, where the accident 
occurred, was being reconstructed by a railroad 
company preparatory to laying a track partly 
within the highway and was cut down to the depth 
of two or three feet and covered with sand. Plain- 
tiff’s automobile stuck in the sand as he was 
attempting to pass over it. Help had to be 
secured in pulling it out and the machine was in- 
jured while this was being done. Action was then 
instituted for recovery of damages. The court 
held that it would be unreasonable to construe a 
statute which was first enacted more than 100 
years ago to include within the term “ carriages ”’ 
such heavy machines as present-day automobiles, 
and referred to the enormous expense it would be 
for towns and cities in sparsely settled regions to 
keep their highways in such repair at all times 
that automobiles could pass safely over them. 

INSURANCE. (Legal Execution of Insured.) 
Ill. — The case of Collins v. Metropolitan Life Ins. 
Co., 83 N. E. Rep. 542, decided by the Supreme 
Court of Illinois, is said to bring up a question of 
first impression in that state in the law of in- 
surance. The action was brought for recovery of 
an insurance policy issued on the life of one Kil- 
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patrick, who was subsequently legally executed 
for murder. The court refers to the English case 
of Amicable Society v. Bolland, 4 Bligh (N. R.) 
194, as a leading case in which recovery under 
somewhat similar circumstances was denied, and 
discusses to some extent the old English laws and 
decisions relating to forfeitures of estates of felons 
and indicates that the decision in the Amicable 
Society case was probably influenced by them to 
some extent. All of these old laws and decisions 
were held inapplicable to conditions in America 
and the court refused to follow the decisions in the 
English case, but decided that the fact that the 
insured came to his death in the manner stated 
did not in any way release the insurance company 
from liability on the policy. 

LANDLORD AND TENANT. (Liability of Les- 
sor of Theatre for Death of Patron.) La. — The 
action of McCain v. Majestic Bldg. Co., 45 So. Rep. 
258, was brought by the parents of a young man 
who was killed by stepping through an unguarded 
door at a theatre and falling therefrom to the walk 
below. It seemed that the building which was 
owned by defendant was not entirely completed 
at the time of the accident, but had been leaséd to 
an amusement company and was to some extent 
at least in its control. The evidence went to show 
that the door from which deceased fell was marked 
‘ Exit,” and had a red light suspended above it 
and was not locked or otherwise guarded; that no 
stairs had been put up to it and when deceased 
opened it and stepped out into the darkness he 
fell directly to the sidewalk, receiving the injuries 
from which he died. The programs of the per- 
formance stated that the lights indicated 
Without passing on any question as to 


red 
exists. 
the liability of the lessée company giving the 
performance, the court held that the premises 
were so placed in their control as to relieve the 
lessor and denied recovery. 

LIMITATION OF ACTIONS. (Validity of Stat- 
ute.) Mass. — The validity of an amendment of 
the statute of limitations of Massachusetts was 
passed upon by the Supreme Judicial Court of 
that Commonwealth in Mulvey v. City of Boston, 
83 N. E. Rep. 402. The statute of limitations in 
force prior to the amendment in question granted 
a period of six years for the bringing of actions of 
tort for injuries to the person against cities, but 
this was cut down to two years by the Laws of 
1902, Pp. 322, c. 406, and no provision made 
restricting its operation as to causes of action then 
existing. Laws go into operation in that state 
within thirty days after their passage. Limita- 
tions did not, as a matter of fact, operate on the 
cause of action in this case until a year and seven 
months after the statute was passed, but it was 
claimed that the act was invalid on the ground 





that the thirty days during which its operat; 
would be suspended as to causes of action 
which the prior statute had almost run would 
be a reasonable length of time as to them. 
court comments invol 
somewhat similar questions and comes to the « 
clusion that in a small state like Massachus: 
where means of communication are so adequ 
that the legislature would not be held to } 
abused its power by not giving a longer per 
although a different rule might be applicab! 
larger states not having as great facilities 
transmission of knowledge of passage of leg 
tive enactments. 

MANDAMUS. (CriminalLaw.) N. Y. Sup. Ct 
A peculiar state of affairs comes to light in Go 
Bingham, 107 N. Y. Supp. 1o11, where manda 
is refused on the ground that it is not the ren 
applicable to the case though no other mear 


on numerotis cases 


relief is suggested, save by voluntary actio 
the police department. Plaintiff, who was chai 
with grand larceny and forgery, while waitin 
the office of the district attorney for the perfe« 
of arrangements for bail, was taken in cust 


by a member of the police force, who acc 


panied him to police headquarters, where a ph: 
graph and Bertillion measurements were mi 
He subsequently instituted mandamus proc 
ings to compel the destruction of the record 
measurements and the photograph. The court 
condemned the action of the police department in 
very strong terms, saying that the members who 
had participated in the acts complained of might 
be held liable to a civil action for damages and 
subjected to criminal prosecution for assault and 
criminal libel, but as there was no express statu- 
tory duty imposed upon the police department to 
keep such records, mandamus would not lie to 
compel their destruction, as such remedy lies only 
‘“to compel one to do what ought to be done in 
the discharge of a public duty.” 

PRACTICE. (NewTrial.) N.Y. Sup. Ct. — ‘he 
trial judge in the case of Rogers v. Macbeth, re- 
ported upon appeal to the Appellate Division of 
the New York Supreme Court in 108 N. Y. Supp. 
74, refused defendant’s request for a new trial, 
stating that his ground for so doing was his belief 
that no other or more intelligent or conscientious 
jury could be found than the one that heard the 
evidence in the case, though plainly stating that 
he did not consider the sufficient to 
justify the verdict, but thought that another jury 
might perhaps give even heavier damages than 
the first one. The Appellate Division stamps the 
decision of the trial court as a case of ‘‘ paternal- 
ism foreign to judicial function 
the defendant chose to hazard another triai, it 
was not for the court to seek to save him from 


evidence 


” 


and says “If 
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himself by withholding from him that which the 
court thought he was entitled to receive.” 

QUO WARRANTO. (Compelling Grant of Peti- 
tion for.) Ill. — The right of a private relator to 
institute proceedings in the nature of quo warranto 

ometimes of great importance, but as such 
on cannot be taken without consent of a 
secuting officer it is of interest to know that 
Supreme Court of Illionis has decided in 
ple v. Healy, 82 N. E. Rep. 599, that manda- 
will lie to compel signature of a petition 
efore where the officer to whom application 
made abuses the discretion entrusted to him in 
matters. 
elator in the mandamus proceedings alleged 
{ a certain person was exercising without right, 
‘ffice of treasurer of a corporation of which 
or was secretary and a director; that he had 
ied to the states attorney of Cook County and 
he attorney general for leave to institute quo 
anto proceedings to inquire into the right to 
office, but his request had been refused by 
officers though no other legal remedy was 
rested. The court-refers to the history of the 
t to the writ and comes to the conclusion that 
) far as it is a private remedy, allowance to 
n the proceeding may be compelled as against 
an officer unjustly withholding his consent. 

RAILROADS. (Injuries to Animals on Right of 
Way.) Ala.— The case of Southern Ry. Co. v. 
Dickens, 45 So. Rep. 215, was instituted by de- 
fendant in error for the recovery of damages for 
loss of a cow killed by the railroad company in the 
operation of its trains. The railroad company set 
up as a defense that plaintiff had agreed to main- 
tain at his own cost and expense, fencing on each 
side of the railroad where it passed through his 
land, and that in consequence of allowing this 
fence to be broken down the animal for the death 
of which the action was brought, escaped to the 
track and was there killed, and that this failure 
to keep up the fence proximately contributed to 
plaintiff's damages. The court holds, however, 
that the answer is demurrable on the ground that 
the death of the cow did not proximately result 
from breach of the contract. 

RAILROADS. (Trespass.) Utah. — The Su- 
preme Court of Utah in case of the Gesas v. Ore- 
gon Short Line R. Co., 93 Pac. Rep. 274, held that 
a boy, who had waited half an hour for a train 
to move from a crossing, did not become a tres- 
passer by attempting to cross between the cars, 








in the doing of which he was injifred. The court 
said that he was ‘‘ at a place where he had a 
right to be. His right to the use of the crossing 
was in most respects reciprocal and equal with 
that of the defendant except as to the right of 
way of passage.” 

SHERIFFS. (Neglect—Indemnity.) Ky. — 
Whether a sheriff may escape liability for failure 
to levy execution by reason of a bona fide claim 
that the judgment on which the execution is 
levied is invalid was discussed by the Court of 
Appeals of Kentucky in Crane v. Crane, 105 S. W. 
Rep. 370. Execution was placed in the hands of 
the sheriff but attorneys for certain parties inter- 
ested in the action notified him that they con- 
sidered the judgment invalid and that if it should 
subsequently be so determined they would hold 
him liable for’ any loss suffered in case of levy. 
He consulted other counsel, who also expressed 
the opinion that the judgment was invalid. He 
then asked for an indemnity bond from execution 
plaintiffs, which was refused. The court said 
that if it were an open question, it might be seri- 
ously doubted whether the sheriff had any author- 
ity to inquire into the validity of the judgment 
under which execution was issued, but held that 
the question had been settled in that state by the 
decision in Board v. Helm, 59 Ky. (2 Metc.) 500, 
in which the officer stated in his return that the 
judgment on which execution issued was obtained 
without service on defendant in execution and the 
court decided that he was not bound to run the 
risk of the levy without indemnity. 

WILLS. (Revocation by Subsequent Marriage 
of Testator.) N. Y. Sur. Ct. — The contestant of 
the will involved in the case of Jn re Del Geno- 
vese’s Will, 107 N. Y. Sup. 1033, claimed that it 
had been revoked by her marriage to testator 
subsequent to its execution. Proponent claimed 
that at the time at which decedent alleged she 
married testator, she had another husband living; 
that her marriage was therefore invalid and the 
will not thereby revoked. The evidence went to 
show that the former husband had disappeared 
several years before and that the marriage was 
contracted in good faith. The court held that 
that being so, it was not entirely void, if even 
voidable, but was good as to all the world unless 
the first husband should appear and institute an 
action to annul the same. It naturally followed 
from such holding that the marriage revoked the 
will. 
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An Open-air Court. — For holding a court 
under the canopy of heaven there are prece- 
dents entitled to respect. Did not Deborah, 
as we read in the Book of Judges, sit under 
a palm tree, when the children of Israel came 
to her for judgment? In comparatively, 
modern times Prynne tells us that the Admirals 
“held their Courts upon the keyes of sea- 
ports, close by the flux and reflux of the sea;’’ 
‘and we know that at the beginning of the 
fifteenth century the Admiralty Court used 
to sit upon a quay in Southwark near to 
London Bridge, though we suppose that some 
shelter was provided for the judge and those 
who had business in his Court. From the 
North of England there now comes a story of 
a Revising Barrister who did hold a Court in 
the open. It was in a secluded village, where 
the school-house, in which the Court was 
usually held, happened not to be available. 
The vicarage was courteously placed at the 
barrister’s disposal by the incumbent, but the 
overseers attending the Court were a arge 
company, who would have taxed the capacity 
of any ordinary room, and the day was warm. 
Consequently the barrister took his seat under 
a tree in the old-world vicarage garden, while 
the overseers settled themselves upon a 
grassy bank facing him. We are told that no 
untimely shower fell to mar the proceedings. 
Nevertheless, if only for climatic reasons, 
open-air Courts are not likely to become the 
fashion in this country. — Law Journal. 

Anecdotes of Choate. — Russell Sage will 
always remember the occasion when he was 
on the witness stand, answering questions in 
his familiar half-whisper, and Choate prodded 
with: ‘‘ Now, then, speak up, Mr. Sage, so that 
the jury can hear you. Speak as loud as you 
would, for instance, if you were driving a 
first-rate bargain on the stock exchange!”’ 

Again, when he had on the rack a well- 
known manipulator of bankrupt railway prop- 
erties, he suddenly asked: ‘‘ Were you inter- 
ested in the trial of Dr. Briggs for heresy?’ 

*“ No!’ was the answer. Choate passed to 
other subjects; but the witness, as he left the 
stand, paused at Choate’s seat and remarked 
in an indignant tone: 








‘*T fail to see, Mr. Choate, the purpose « 
your question about the Briggs’ heresy trial.’’ 
‘*Oh,”’ answered Choate, carelessly, bi 
loud enough for the jury to hear, ‘‘ I thoug! 
perhaps you were trying to break up tl 
Presbyterian church so as to get a chance 

reorganize it.”’ 

One of Choate’s witticisms which has be« 
most frequently repeated was uttered in tl] 
Feauardent-Cesnola libel case, which turn 
upon the authenticity of some alleged antiqu: 
statues. It was charged among other thin; 
that a certain figure of Venus had been work: 
over and made into a Hope. A witness h: 
sworn that the statue as it then appeared w: 
different from the way it looked when fir 
taken out of the packing box. 

‘* Lost flesh in the hot weather, I suppose? 
suggested Choate. 

‘* My learned brother is so fond of maki: 
jests that he overlooks some of the serio 
points in the testimony,” interposed tl 
counsel for the other side. ‘‘ Now, if n 
learned brother ig 

** Pray don’t drag me in all the time,” inte: 
rupted Choate, rather tartly. ‘‘ I’m not « 
trial here. Please go on with the business | 
hand, and leave me out.”’ 

** Leave my learned brother out!’’ exclaim: 
the opposing counsel with mock alarm. ‘ Why, 
we might as well leave out Venus herself.’ 

“Oh, very well,” returned Choate, ‘‘ leav 
me out with Venus and I won’t object.” 

In the suit of Hunt, the great architect 
against Mrs. Paran Stevens, he dwelt upon her 
humble origin and her successive rises in th: 
social world, concluding with, ‘‘ At last th: 


arm of royalty was bent to receive her gloved 
hand, and how, gentlemen of the jury, did she 


reach this imposing eminence (pause.) Upon 
a mountain of unpaid bills.”’ 

A well known clergyman once invoked Mr 
Choate’s services in the settlement of a muc! 
involved and heavy estate. In due time | 
received his bill. The client appeared in 
few days with a smile of deprecation. 

“TI always Mr. Choate,” | 
objected, ‘‘that you gentlemen of the Ba: 
were not in the habit of- charging cleryym« 


” 


understood 


for your services. 
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‘You are much in error,’’ returned Mr. 
Choate firmly — ‘‘ much in error. You look 
for your reward in the next world, but we 
lawyers have to get ours in this.” 

An incident in Mr. Choate’s early practice 
was recently related by an old-time lawyer- 
He was opposed to a hot-tempered attorney 
by no means his equal in repartee. In the 
progress of the case Choate’s adversary wholly 
departed from his self-control and threatened 
ical hurt to his opponent. 

can whip six like you,” asserted the 
lawyer. Choate looked at him with a pro- 
1, calm contempt. 

When I was a boy,”’ he returned, ‘“‘ my 
r owned a bull. He was a wonder to 

He could whip all the cattle in the 
borhood, and did it. But at that,” 
uded the young man, “ he couldn’t win 


phy 


con 
a lawsuit.” 

On at least two occasions Mr. Choate got 
the worst of the discussion. One was in the 
trial of a will case, and Felix McClusky, door- 
keeper of the House of Representatives, was 
on the stand. McClusky had testified defin- 
itely and emphatically to certain facts which 
unless controverted, would seriously affect the 
interests of Mr. Choate’s client. On cross- 
examination, of course, it was Mr. Choate’s 
business so far as possible to discredit the 
witness by his The first 
question asked was this: 

“Ts it true, Mr. McClusky, that you have 
Baron Mun- 


own assertions. 


general repute as the modern 
chausen ?”’ 

‘You are the second blackguard that has 
asked me that question in the last week!’’ 
shouted McClusky, red of face and neck, and 
the examination closed. If Mc- 
Clusky’s testimony were impaired, it was by 
other evidence than his own. 


presently 


A Touching Appeal.— A North Carolina 
lawyer sends the following clipping from a 
newspaper, which shows that the days of 
true eloquence have not passed: — 

“ This was a trial in Unacoi county, East 
Tennessee,”’ said the lawyer, ‘‘ and the in- 
dictment of defendant was for killing the 
prosecutor’s hog. 

“The facts were that the prosecutor 
lived on the head of a stream, and the 
defendant lived about a mile or two lower 





down the stream, and, in the month of 
May, the prosecutor’s old sow got out and 
strayed off down the valley and got out in 
the defendant’s field and rooted up his 
corn. The allegation was that the defendant 
killed her, mangling her up pretty badly, 
and cutting her up with knives. 

‘“A young barrister named Smith, who 
had just gotten his license, was employed 
to aid the solicitor in the prosecution. The 
case was set for trial, and the attorney 
arose and, with a very solemn air, said: — 

““May it please your honor, and you, 
gentlemen of the jury, since the days of 
the assassination of the lamented president 
of the United States, to wit, Abraham 
Lincoln, no such foul crime has stained 
our country’s escutcheon as the assassina- 
tion of Jack Edwards’ black and white 
spotted sow. 

““*Gentlemen of the jury, and may it 
please your honor, go with me to the place 
of the tragedy and contemplate the scene 
and the circumstances. 

““* On that lovely morning in May, when 
the earth was dressed in her robes of green, 
and the air filled with the smell of sweet- 
scented flowers and enlivened by the voice 
of merry songsters, as that old sow walked 
forth in .her innocence down that little 
stream, listening to the music of the waters, 
little did she dream that before the king 
of day hid himself behind the western hori- 
zon she should become the victim of a 
foul assassination.’’’—Case and Comment. 

It Pays to Advertise.— After experiments 
extending a period of six months, 
Justice Werremeyer of Clayton has decided 
that it pays to advertise. Acting promptly 
on his decision, he began Monday the posting 
of his latest appeal for lovesick couples to 
embark on the ‘‘sea of matrimony ’”’ from 
his port. 

This new advertisement replaces his well- 
known couplet: 


over 


‘“Go choose the one you love the best, 
Then come to Clayton for the rest.’ 
The new verse reads: 

As these two hearts are intertwined 
So may your lives be bound. 

And when you've set the wedding day 
At Clayton I’ll be found.” 
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The reference in the first line is to two 
overgrown hearts, printed in brilliant red 
and pierced by an arrow so large that Cupid 
must have had the assistance of Hymefi in 
discharging it. The poetry, in blue, is 
printed boldly across the blood-red hearts 
and is followed by Justice Werremeyer’s 
announcement of his business interest in 
courtship. 

Justice Werremeyer has married more 
than 300 couples in the past six months» 
and nearly 1000 couples have obtained 
licenses in Clayton’ since the Justice com- 
posed his famous couplet. 


The Age of Brass. — The National Corpo- 
ration Reporter in commenting on the two 
series of antiquarian studies of legal history, 
published by Professor Zane in the JIlinots 
Law Review, entitled’ respectively, ‘‘ The 
Golden Age of the Bench and Bar’”’ and 
‘“The Bench and Barin the Silver Age of 
the Common Law,” suggests that he should 
complete a trilogy with series on the 
Brazen Age of the profession, ‘‘ The reader 
of that article’ it says, ‘‘ will need no sub- 
head to inform him to what precise period of 
human history it refers. Never, we believe, 
has the profession been so generally degraded 
to the lead of a trade, and a far from clean 
trade, as at the present time.” 

A PLEADING SONG 
The Legal Bird on musty leaves doth sit 
And sing his old refrain: ‘‘ To wit, to wit.” 
—Lippincott’s. 


a 


Nothing More to Say.— They were cross- 
examining, in Chicago court recently, a 
bookmaker: who had been caught in the toils 
for playing some other game than his own. 

The third attorney 
was intent upon a conviction, however, and 


a 


sub-assistant district 
was doing his best, none too sucessfully, to 
shake the testimony of the defendant. 
“You’re sure of that?” he yelled, as the 
bookmaker stuck to that did 
not suit the case of the state. ° 
“Sure, I am certain,’’ came the answer. 
“You remember that you are under oath? 
“TI do that.” 
“And you’d swear 


an assertion 


” 


to this statement 


yours? 





of 


“Swear to it? Why, Mr. Lawyer 


judge, your honor, I’d give a hundred to one 


on it any day.” — Spare Moments. 


More Choatiana.— Mr. Choate was 
senger on one of the sound steamers, 
to Newport, perhaps. 
that clean-cut, closely-shaven, man-of-t 
world appearance, which appertains to pris 
perous lawyers and men successful, perh 
in other and not so honorable walks of lif: 

Mr. Choate, as is his custom, was caref 
though not ostentatiously attired, wea: 


a 


or 


5 S 


In appearance he !)1s 


as usual a carefully brushed high hat about 


two seasons behind the current block. 


Over 


his arm he carried a light overcoat, and in 


his hand a small mahogany dressing case. 


he stood on the deck he was approached by a 
person somewhat prognathous as to jaw aid 
certainly vociferous as to the raiment that he 


wore. 
‘‘ Where are you going to open, colon¢ 
inquired the stranger, addressing Mr. Cho 


‘“ What do you mean? ”’ returned the great 


lawyer. 
‘* I mean what I say,’’ replied the oth: 
little disposed to take offense. ‘‘ Where 


a 


ire 


you going to set up the layout, at the port or 


at the pier? ”’ 


‘‘ Whom do you take me to be? ”’ pursued 


Mr. Choate, himself becoming interested 
‘* T don’t know who you be, but I can n 
a good stiff guess at your game. I’d call 
faro for favorite; or maybe it’s a sweat clotl 
for second choice.”’ 
Mr. Choate put his mahogany case 01 
convenient deck chair and opened it. 


A 


a 


He 


displayed a toilet outfit, mug, brush, razors, 


combs, and other necessities of life. 


man with the checked suit looked at it with 


lofty disregard. 


The 


7 


‘* T mistook you for a sport,”’ he said, as he 


turned away. “If I had known 
a barber, I never would have spoken to 
It’s one on me.” 


you Was 
you. 


Legal Fictions. — A Missouri judge, traveling 


on circuit, once had before 


him, in a small 


country town, a case in which a tavern-kecper 


was held for the payment on a land transac 


tion of a large amount of money which he 


had not agreed definitely to pay. 
declared that, although his agreement was 


The Court 


it 
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on record, it was involved by construction, or 
implied, in -his participation in a business 
proceeding connected with it. ; 

After judgment had been rendered the 
court adjourned for dinner, and the judge 
found that the only eating-house in the place 
was the inn kept by the defendant in the case 
he had just decided. He also found that the 
defendant personally superintended the prep- 
aration of the meals, and that the food was 
charged for on the European plan. 

The judge called for two boiled eggs, which, 
with the other food he ordered, were brought 
to him done toaturn. He ate them, and at 
the end of the meal the bill was presented to 
hin He was astonished to read on’it the 
following items: 


Two boiled eggs , 15 cents 
Two chickens, at 75 cents $1.50 


Calling the proprietor, he asked: ‘‘ How’s 


this’ I’ve had no chickens; why do you 


charve me for them? ” 
[hose are constructive chickens, your 
Honor,’ answered the innkeeper. 
“ What? ”’ 


Why, they are implied in the eggs, you 
know,’’ the man persisted. 
His Honor began to understand, and said 
no more. — New York Times. 


Easy on Them. — A Chicago lawyer tells 
about a case that was tried in a backwoods 
court. One of the lawyers retained was an 
Eastern man, new to the country. 

‘Does your Honor wish to charge the 

jury? ”’ asked the legal light, when all evidence 
Was in. 
“No, I guess not,’’ replied the judge. ‘I 
never charge ’em anything. These fellows 
don’t know much, anyway, an’ I let ’em have 
all they can make.’’ — Harper’s Weekly. 


No Intent. — Magistrate : This man caught 
you with your hand in his trousers pocket. 
What have you to say for yourself? 

Pickpocket: Honest, Judge, them trousers 
looked jest like a pair I own, and I got sort o’ 
confused and was thinking I had me hand in 
me own pocket. — Cleveland Leader. 


A Shameful Mistake. — Judge : ‘‘ You were 
caught carrying a sackfuw) of jewelry and 
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silverware, and have the audacity to plead 
not guilty? ”’ 

Prisoner: ‘‘ An annoying mistake, your 


honor. I am a souvenir collector.”’ 


The Retort Courteous. — William M. Ivins, 
the New York lawyer, is a foe to the harsh, 
cruel, brow-beating type of cross-examination. 

‘“* But the brow-beating cross-examiner does 
not always get the best of it,’’ he said the 
other day. ‘‘ I remember, years ago, hearing 
one of these gentlemen thunder at a meek and 
quiet witness. 

‘““*T can teach you law, sir, but I cannot 
teach you manners.’ 

‘The witness smiled slightly. 

‘** That is true,’ he said.’ 


Scoundrels All. — ‘‘ Gentlemen of the jury,”’ 
said the prosecuting barrister, ‘‘ this prisoner 
is an unmitigated scoundrel; he acknowledges 
it. And yet, thanks to the wisdom of the 
common law, he has been given a fair trial 
by a jury of his peers.”’ 


Sober as a Judge. - 
not drunk. 


” 


** No, 


-, | was sober, 


Witness: I was 
I was sober as a 
my lord 

Judge: 
a judge.” 

Watness: ‘* Well, my lord, I was, and I beg 
your pardon; but I stopped myself in time.” 

Judge: ‘“*Oh, I don’t mind it at all. In 
fact, I consider it something of a compliment, 
but why it cannot be varied now, I fail to 
understand.” 


‘ You were going to say as sober as 


Compromised. — Judge Caswell Bennet, for 
many years judge of the Kentucky court of 
appeals, while a resident of Frankfort, made 
his home on Upper Main street. Next to the 
judge’s yard livery stable. In the 
capital city, as in most small cities, the livery- 
man did not have room to house all of the 
conveyances of their customers, especially on 


was a 


big days, and the buggies, carriages, etc., were 
lined up in the streets, close to the curbing. 
This was very annoying to Judge Bennet, 
-and he decided to try to break up the practice. 
He first appealed to the liveryman, then to the 
newspapers, and finally to the city authorities, 
but the custom was too firmly planted in the 
city, and his efforts availed him nothing. 


One day Judge Bennet was walking down 
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town and was accosted by a friend, a prominent 
member of the Franklin county bar. 

‘** Judge, how did you come out on your fight 
against the liveryman; did you win out or 
not?” 

‘* Well,” said. Judge Bennet, 
promised the matter, yes, we compromised it.” 

‘‘T am mighty glad to hear that, Judge, and 
if it’s no secret I would like to know the terms 
of the compromise.”’ 

‘It’s no secret at all, no secret; I merely 
agreed to quit grumbling, complaining, and 
kicking, and they agreed not to put any of their 
vehicles in my parlor.’”’ — Ohio Law Pulletin. 


“we com- 


Police Power. — The legislature of Wisconsin 
in 1907, enacted a law providing that anyone 
paying for a double lower berth in a sleeping 
car should have the right to direct whether the 
upper berth should be open or closed unless 
actually occupied. The question of its validity 
was passed upon in the case of State v. Redmon, 
114 N. W. Rep. 137. . It was earnestly con- 
tended that it was valid as a police regulation 
but the Supreme Court said that its operation 
was made dependent on the wills of the 
occupants of lower berths without regard to 
the rights of others and declared it uncon- 
stitutional. An able and somewhat extended 
discussion of the meaning and bounds of the 
police power is found in the opinion. 


A Lawyer’s Funeral. — Last summer there 
died at Washington a lawyer who for many 
years had shocked a large number of friends by 
his rather liberal views touching religion. A 
friend of the deceased, who cut short a Cana- 
dian trip to hurry back to Washington for the 
purpose of attending the last rites for his 
colleague, entered the late lawyer’s home some 
minutes after the beginning of the service. 
‘* What part of the service is this? ’’ he inquired 
in a whisper of another legal friend standing in 
the crowded hallway. ‘I’ve just come my- 
self,’ said the other, ‘‘ but I believe they’ve 
opened for the defense.”” — Ohio Law Bulletin. 


A Good One on Him. — A Minnesota lawyer 
sent us the following letter, which a prospective 








bridegroom wrote when returning a marriave 
license that he found he did not want: 
« 

‘“* Dear Sir: — 

“T will return those licens 
they are no good to me. For the stuff is off 
for this time. And they are no good to me 
with that girl. 

‘“* Now if there is anything els to the ret 
ing of thes papers let me no an I will ma! 
right pleas keep this as quite a possible (al- 
though it is a good one on me) and oblige 

‘Yours tru 


— Case and Comment 


All Signs Fail in Dry Weather. — ‘‘ [ 


and ‘‘I Don’t” stood before Justice Gran»an 
of the Central district, Baltimore, Md., this 
morning. The two men are well-known figiires 
on the city streets as advertising a certain 
patent medicine. ‘‘ I Do’”’ is over six feet tall 
and athletically proportioned. ‘‘ I Don’t ”’ is 


a scant five feet, of slender build and docile, 
woebegone appearance. 

The two men wear signs, ‘I Do’s”’ 
claiming that he uses the medicine and ‘ ] 
Don’t’s ”’ sign proclaiming that he does not use 
it. The right name of ‘‘I Don’t,” as he 
testified before Justice Grannan this morning, 
is George Dent, and “I Do’s”’ surname is 
Gardiner. Dent is an Englishman and Gardi- 
ner is a native of Charleston, S. C. 

““T Do” and “I Don’t’ have spent several 
years in their unique partnership. Yesterday 
““T Don’t ” felt indisposed and felt that whisky 
was the only remedy that would cure his com- 
plaint, and he imbibed of it until he was found 
in a roisterous condition at the corner of Clay 
and Charles streets last evening by Patrojman 
Myers, who arrested him on the charge of being 
drunk on the street. 

He was locked up and when brought before 
Justice Grafinan this morning declined to make 


ro- 


a statement. 

‘““T Don’t ”’ was taken back to a cell to await 
transportation to Jail in default of fine, and 
then ‘‘I Do” appeared and introduced him- 
self to the Justice. 
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ADVERTISEMENTS 





WHY NOT CET 
A Bound Set of THE GREEN BAG 
WHILE AVAILABLE 


Vols. 1-19 (1389-1907) het com $2 


BRIEFS - - ARGUMENTS - - OPINIONS 


We make Briefs, cite Precedents, prepare Arguments, give 
Opinions on all questions submitted by Attorneys in any jurisdiction 
and cite, verbatim, decisions in support thereof; furnish Associate 
Counsel in any court, and do a General Business for the profession. 
Our facilities are unlimited. We guarantee satisfaction. LAWYERS 
may be fully prepared for trial. JUDGES may decide with all pre- 
cedents before them. Terms reasonable. Write for particulars. 


THE ASSOCIATED LAWYERS 
11 Second St., N.E., Washington, D.C. 


LEGAL OPINIONS 








on any proposition, highest courts every- 
where: Advice, consultation, American or 


foreign; Claims, suits, cases filed and prosecuted before Congress, | 
Executive departments, State and Federal governments, and in all 


courts, and also defended therein; Appearances made and motions filed 
in U. S. (or States) Supreme Court; Arguments, briefs, ‘‘ Stare De- 
cisis ’ citation cases upon statement of facts or any point of law. We 
have the use and privilege of forty different law libraries, includin 

U.S. Supreme Court, 110,000 vols., and National Congressiona 
Library, 1,300,000 vols., when we don’t know the law, may find it for 
you. Address THE HANLONS. Attorneys, WasHincrton, D.C., 


rrompt service — ‘‘Quick action’’ 


LEARN CORPORATION LAW FISCAL PRACTICE 


(by mail). How to prac- 
tically and legally incorporate and organize companies under any 
laws (American, foreign) and finance. them, exploit any kind of 
business or invention and successfully sell their securities to raise 
capita! for development purposes, underwrite (guarantee) same from 
loss of money invested Sate, act as registrar and transfer attorney 
thereof, including advice on the administration of and the law deci- 
sions governing them and ther s-curities issue as to the legality of 
same. Terms, $5 per month; $50 cash for course, one year, includin 
copyrighted books and aaalysis forms, exhibit sheets, pamphlets, oat 
stationery. Address CORPORATION COLLEGE, New Yorx 
and Wasuincton, D.C., U.S.A. Tos. F. HANton, Dean, Mem- 
ber Bar, U.S. Supreme Court. 


Managers — attorneys — wanted everywhere. 











OFFICIAL TRANSLATIONS 


OF THE 


LAWS OF MEXICO 


IN ENGLISH 
CIVIL CODE, in sheep... . . $10.00 


COMMERCIAL CODE, in sheep. 5.00 
CUSTOM HOUSE TARIFF, 

Gs eccvsccesses BE 
NEW MINING LAW, paper... 1.00 


Add 15c for postage 


We Publish English Translations of 
All Other Important Mexican Laws 


SEND FOR OUR LIST NO. 10 


THE AMERICAN BOOK & PRINTING CO. 
la SAN FRANCISCO 12, MEXICO CITY, MEXICO 

















TO LAWYERS: 


The RUSSELL LIST OF LEGAL 
CORRESPONDENTS, prepared origi- 
nally for private use only, is unique in 
that the firms included are selected on 
their merits and none are admitted by 
subscription. It is thoroughly depend- 
able, and is very useful to lawyers and 
others who may require the services of 
a responsible correspondent in any of 
the numerous places (about 5000) at 
home and abroad to which the List re- 
lates. It does not include those whose 
main business is ‘ collections.’’ 

The List is revised and re-issued 
semi-annually. Copies will be sent on 
receipt of 20c. in postage. 


EUGENE C. WORDEN, Manager 
32 Liberty Street, 
NEW YORK. 


TEACHER IN LAW SCHOOL 


WANTED — An experienced teacher 
wanted as Resident Professor in a well 
established Law School. One with 
practical experience preferred. Must 
submit references and state qualifica- 
tions. A personal interview required. 
Address, 








T. A. YOUNG, 
153 Remsen St., 
Brooklyn, N.Y. 


UNIVERSITY OF MICHIGAN. 
DEPARTMENT OF LAW. 

Three years’ course leading to the degree of LL.B. Exceptional 
opportunities for students awn ed to supplement work in law with 
studies in history and political science. Session opens Tuesday pre- 
ceding the last Wednesday in September. Summer Session of eight 
weeks, for review courses in subjects of first and second year, begins 
Monday preceding the last Wednesday in June. For announcement, 
giving full information, address 





| DEPARTMENT OF LAW, Ann Arbor, Mich 





UNIVERSITY OF MAINE 


SCHOOL OF LAW 


Located in Bangor, maintains a three years’ course. 
Five instructors and six special lecturers. Tuition 
$70 a year; diploma fee only other charge. For 
circulars address ’ 

Dean W. E. WALZ, BANGOR, ME 


BRIEFS AND ARGUMENTS 


Prepared by T. H. CALVERT 





Author of Regulation of Commerce under the Federal 
Constitution 

Annotator of the Constitution in ‘‘ Federal Statutes, 
Annotated ’’ 


OFFICE: Tucker Building - 


RALEIGH, N. C. 








Great American Lawyers @ 


is to the American Bar what Lord Campbell’s “Lives of the 
Lord Chancellors and Lord Chief Justices” is to the English Bar f >) 


<  pare 


82 Most Notable Legal Writers 
Edited by William Draper Lewis 


Dean of the University of Pennsylvania Law School 


The Most Important Legal 
Publication in Many Years 


The only adequate work of its kind in existence. The 
eminent authors have set vividly before the reader the 
personality of these giants of the American Bar, the 
events of their lives, the leading influences of their i 
times, together with much critical analysis and criginal 
historical matter of highly readable and interesting 
character, The complete work gives a history of the i 
legal profession and a most illuminating insight into 
political and social conditions at every stage of national 

develonement, "e 
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High Praise from High Places 


HON. JAMES BRYCE, British Ambassador: r 


“The work forms an aid to American history of high worth.” 


eee HON. ELIHU ROOT, Secretary of State: 
Specimen Binding ‘It is very gratifying to have a work of this kind so weil done.” 


One of the 5 styles. Three- HON. DAVID J. BREWER, U. S. Supreme Court: 


quarter calf, with red and blue “ 
inlays, hand-tooled and hand- It is worthy of the highest commendation.’ 
made throughout. 


A SPLENDID SPECIMEN OF BOOK MAKING 


“GREAT AMERICAN LAWYERS” will be issued in eight magnificent volumes, in a choice of 
several bindings to suit the taste of every purchaser. Typographically this work is perfect. 
The numerous illustrations are rare and beautiful, paper and print are of the finest 
quality and the bindings exquisite. Volumes I and II are now ready. 


Special Inducement for Advance Subscribers 


A very liberal arrangement is made for advance subscriptions. Send for full My, The John ( 

details of this offer. Prospectus showing specimens of binding and complete C. Winston Co 

description of this work sent on application. 1086 a dot Os e 
- rc re 


FULL INFORMATION FREE Philadelphia, Pa. 


Fill in the corner coupon, cut out and mail it to-day. All inquiries 
gladly answered without _ obligation to purchase. This work 
can be obtained only through authorized agents or direct of the 
Publishers. 


THE JOHN C. WINSTON CO., Philadelphia. 



































G.B. 




















Please send me particu- 
lars and free prospectus of 
“Great. American Lawyers” 
without any obligation to myself 
















UNUSUAL OPPORTUNITY FOR 
HIGH CLASS AGENTS, choice way 
territory and liberal terms. em 
WRITE FOR PARTICULARS. 
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A New Law Book on an Important Public Question of the Day 


COOKE 


ON THE 


Commerce Clause of the Federal Constitution 


By FREDERICK H. COOKE 


OF THE NEW YORK BAR 





Author of A Treatise on Life and Accident Insurance, 
A Treatise on Trade and Labor Combinations, Etc. 





An Octavo Volume, Bound in Law Canvas. Price, $4.50, Delivered 





“The Congress shall have power * * * to regulate Commerce with Foreign Nations, 
and among the several States, and with the Indian Tribes.” — U. S. Constitution. 

The power thus conferred on Congress was recently declared by the United States 
Supreme Court to be “perhaps the most benign gift of the Constitution,” and no one at 
all conversant with the public questions of the day needs to be reminded of the command- 
ing and growing importance of this provision. It seems, however, to have been but 
inadequately treated by text writers, and this want the author of the present work has 
attempted to supply. 

Particular attention has been given to statement of unifying principles, a comprehen- 
sion of which is so necessary to an understanding of the many difficult questions involved. 

The book contains 3000 citations of judicial decisions, and reference is given not only 
to the Official Reports but also to the Reporters, the Am. Decisions, Am. Reports, Am. 
State Reports and the Lawyers Reports Annotated. 


A full, analytical Table of Contents will be sent on request. 


BAKER, VOORHIS & CO., Law Publishers, 


For sale by all Law Booksellers 45 & 47 JOHN STREET, NEW YORK 


ORDER FOR COOKE ON THE COMMERCE CLAUSE OF THE FEDERAL CONSTITUTION 


Date, 
BAKER, VOORHIS & CO., 
45 and 47 John Street, New York. 
You may send _____ by express, prepaid, to the address below, a copy of Cooke on the 
Commerce Clause of the Federal Constitution, for which ___— agree to pay $4.50. 


Name__ 


Address 








THE PUBLISHERS’ DEPARTMENT 








ENGLISH RULING CASES 


— VOL. 27 — 
[FIRST SUPPLEMENTARY VOLUME.] 


Abandonment to Will. 


Early in June we will-publish this volume, which 
will bring the set of English Ruling Cases down to 


as late as July, 1907. 


Work on this volume 
was begun five years ago. 
The manuscript of the 
English editor, Mr. Robert Campbell, was first put 
into the hands of John M. Gould, Esq., who under- 
took the American annotations. He was obliged to 
give it up because of ill health. 

James T. Keen, Esq., succeeded him. He con- 
centrated his brilliant mind on his work, and 
developed it beyond what the publishers could 
reasonably ask, with the result that before his notes 
in type his health became so 





Trials of the Publisher. 





were all finally 
impaired that he was obliged to abandon the work. 
Fortunately but few of the notes had to be touched 





up and the final proof read. This was done by 
F. E, Chipman, Esq., who also made the index and 


directed the making of the table of cases. 


The notes in this 





New Features. volume differ in some 








degree from those of its 
No effort has been made to cite all 





predecessors. 
recent American decisions which reaffirm the doc- 
trines of the Ruling Cases. But where those 
doctrines have been reversed or modified by recent 
decisions the changes are carefully noted. 

The notes have been designed not only to deal 
with matters found in any comprehensive work but 
to go beyond that and treat guestions of procedure 
which are unanswered in other works. 


The title BAILMENTS 
omitted from the 





New Titles. was 











original series, but a state- 
ment is made in this volume of some rules which 
will be helpful in the preparation and trial of 
causes. 

Such subjects as CARRIERS, EXTRAORDINARY 
REMEDIES, INTERFERENCE WITH CONTRACTS, and 
so on are examined from the standpoint both of 
substantive and of remedial law. 

[Price of volume 27, $5.50. (Set of ENGLISH 
RULING CASES, 27 vols., $108.00.)] 
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. THE PUBLISHER’S DEPARTMENT 








| Are you interested _ 
” in national politics? | | 
| If so, do not fail to read Stimson’s 


oe Constitutions of the United 
tel . States, Federal and State; just 





ut ° 
; published, $3.50 net. 
@ This is a different work from Mr. Stimson’s lectures 

NTS on “The American Constitution,” recently published by 
the Scribner. 
fate- 
hich 
1 of 
ARY 
and 
» of A very important book.— The New York World. 


LISH A useful and timely piece of work.— The New York Sun. 


The first time that such a comparative examination has 


been seriously undertaken and completed.— The Chicago 





Inter - Ocean. 











Published by The Boston Book Company, Boston, Mass. 
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CAPITOL BUILDING—ST. PAUL 


ANNUAL: CONFERENCE 


OF THE 


American Library 
Association 


MINNETONKA, MINNESOTA} 


June, 1903 


LAKE MINNETONKA 


Minnetonka is situated eighteen miles from Minneapolis on beautiful Lake Minnetonka 
The lake is thirty miles long and*has some three hundred miles of picturesque shore line. Pastimes 
for all— yachting, rowing, bathing, fishing, golfing, and numerous other outdoor sports. 


The official train between Chicago and the Twin Cities selected for the delegates to the annua 
_ conference of the American Library Association at Minnetonka in June is THE PIONEER 
LIMITED, leaving Union Passenger Station, Chicago, 6.30 P.M., June 20, via the 


Chicago, Milwaukee & St. Paul Railway 


Three other daily trains via this railway between Chicago and St. Paul and Minneapolis, 
including The Fast Mail. Five daily trains returning. Choice of routes via Milwaukee and 
La Crosse or via the beautiful Mississippi River route. 


Double track and block signals; trains electric lighted; all cars kept clean and healthy by the 
vacuum cleaning system; sleeping cars, dining cars, observation-parlor cars, library cars, chair 
cars and coaches are all owned and operated by this Railway. 


“Longer, higher and wider” berths in compartment and standard sleepers. Double berth 
in standard sleeper, $2.00. Compartment from Chicago to Twin Cities, $5.00. Railroad fare for 
round trip from Chicago to St. Paul or Minneapolis, $16.; tickets good until October 31. 


F. A. MILLER W. W. HALL 
General Passenger Agent New England Passenger Agent 
Chicago 363 Washington St., Boston 
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ANNUAL CONVENTION 


AMERICAN LIBRARY ASSOCIATION 


MINNETONKA, MINN. 


June 20 to July 6, 1908. 


ha making your plans to attend this important meeting, do not fail to take advantage of 
the excellent through train service of the New York Central Lines from New York 
and New England. 


THE WATER-LEVEL ROUTE 


along the historic Hudson River, or through the beautiful Berkshire Hills, thence gliding 
by the peaceful Mohawk River, and through the quiet Genesee Valley, past 
majestic Niagara Falls, or along the charming Great Lakes. 


The luxurious accommodations and excellent train service have led to the selection 
of the New York Central Lines as the official route of the American Library Asso- 
ciation for the New York and New England delegates to the Convention. 

The Transportation Committee of the American Library Association have 
arranged the following Schedule : — 


Leave BOSTON, June 19, 10.30 a.m., via B. & A. R.R. 
6 NEW YORK, “ 12.50 noon, “ N. Y.C.R.R. 
“ ALBANY, “s 4.35 p.m., ‘ “ 
“ SYRACUSE, “ 8.25 p.m., ‘ “ 
” ROCHESTER, ” 10.22 p.m., *“ “ 
ss . BUFFALO, “6 11.25 p.m., (Central Time) via N. Y. C. R.R. 
“6 TOLEDO, June 20, 6.40a.m., ‘* Lake Shore R.R. 
Arrive CHICAGO, - 12.50 noon, “ 6 
Leave CHICAGO, 6 6.30 p.m., (Special) via C. M. & St. P. R.R. 


Arrive MINNEAPOLIS June 21, 7.45 a.m. 


Electric cars will take the party direct to Tonka Bay Hotel. All meals will be 
served in a dining-car, @ /a carte service. 

Application for membership in the party to go by this train should be made on or 
before June 10th, to Mr. F. W. FAXON, Chairman Travel Committee, 83-91 
Francis Street, Fenway, Boston, Mass., who will furnish further particulars as to 
Post-Conference Trip, various side trips, etc. 

Additional information desired, may be obtained by addressing : 


L. F. VOSBURGH, 
General Eastern Passenger 
Agent, 

1216 Broadway, New York. 


R. M. HARRIS, 
City Passenger Agent, 


366 Washington Street, 
Boston, Mass. 


J. F. FAIRLAMB, 
General Passenger Agent, 


Grand Central Station, 
New York. AMERICA’S GREATEST RAILWAY SYSTEM Boston, Mass. 


A. S. HANSON, 


General Passenger Agent, 























Our Contributors. 


In pursuance of our policy of publishing ‘accounts of the leading 
lawyers who are Presidential candidates, we present in this number 
a sketch of Judge Gray, by Grorce H. Bates. Mr. Bates is a native 
of Wilmington, Del., and was for twenty-five years in active practice 
in that city. In 1889 he was one of the three Commissioners who 
represented the United States at the International Conference at 
Berlin which regulated the Government of the Samoan Islands. For 
several years past he has been engaged in special legal and historical 
studies in Philadelphia, and in addition has appeared as special 
counsel for the State of Deleware in an important boundary litiga- 
tion with the State of New Jersey involving expert historical knowl- 
edge. 

CHARLES WaRREN is the head of the firm of Warren, Perry and 
Codman of Boston and is also chairman of the Massachusetts Civil 
Service Commission. He is a native of Boston, a graduate of Har- 
vard Law School. The account of the Charles River Bridge case, 
the first installment of which we published in this number, is to be 
a chapter in the forthcoming history of the Harvard Law School, 
which he is preparing. 

Harry RANDOLPH BLYTHE, a graduate of Dartmouth College, is 
at present a student in the Harvard Law School. He has previously 
contributed verses to this magazine. 


EuGENE WaAMBAUGH is a native of Ohio and a graduate of Har- 
vard College and the Harvard Law School. After several years of 
practice in Cincinnati, he became a professor in the Law School of 
the University of lowa. Since 1892 he has been professor of law in 
the Harvard Law School, where he now holds the Langdell professor- 
ship. He has for many years given valuable counsel to the Editor 
of this magazine. 


Dr. Rupo_tpH LEONHARD is a professor in the University of 
Breslau. Last winter he was the exchange Professor at Columbia 
University under its arrangement with the German Government. 
He delivered there an important series of lectures on German law 
and has consented to send us the brief commentary which we pub- 
lish in this number. 

JupcE Buount, who is again a welcome contributor to this number, 
is now a resident of Washington, D. C., where he intends to engage 
in practice. 
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